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SUPREME COURT OF NEW SOUTH WALES:; 

IN ITS 

Common ICab) Suiistrittitrit, 

DURING THE FIRST TERM, 1885. 



TAYLOR t;. BARTON.* 1884 

Potoer qf Assembly to ctdoptnUeso/the ImperioUPcarliamentatibaequeTUfypaased^lS IZ IT 
dt 19 Via, e. 54, sec. 35 of Schedule— Power of Assembly to suspend a member ^^' \ 
from the service of the House, ^^ ^• 

By aec. 35 of the Schedule of the Act 18 & 19 Vict. o. 54, power was given to jjfartin G.J. 
the LegiaUtiye Aseembly in its first session, and ' ' from time to time afterwards, " to Windeyer j! 
pcepare and adopt snch standing roles as should appear beet adapted for the pur- and 

poee there enumerated, all of which *' rules and orders shall be laid before the /iam J* 
OoTenior, and being by him approved shall become binding and of force." 

By the first of the standing orders regulating the practice and conduct of the 
boaiiiess of the Assembly " in all cases not specially provided for hereinafter, or 
by sessional or other orders, resort shall be had to the rules, forms, and usages of 
the Imperial Parliament, which shall be followed so far as the same can be applied 
to the proceedings of this House." 

Held^ that rules made by the Imperial Parliament after the passing of the 
first of the standing orders, not having been laid before the Governor, and 
not Itaving been approved by him, had no validity. The adoption by the 
Governor cannot take place until the rules are in existence for him to approve of. 
If tiie standing order in terms professes to adopt rules of the Imperial Parliament 
to be made thereafter, it is tdtra vires and of no effect. 

ffeldf also, independently of this, that the standing order in question does not 
in terms apply to such future rules of the Imperial Parliament. 

To an action brought by a member of the Legislative Assembly against the 
Speaker — ^1. For expelling the plaintiff from the Assembly Chamber ; 2. For 
assaulting the plaintiff and keeping him from entering the Assembly Chamber^the 
defendant pleaded {inter cdia) that a resolution was passed by the Committee of 
tiM whole Honee of Assembly that the plaintiff having been named by the Chair* 

* Decided last Term. 
K.8.W.R,, VoL VLt Law. A 
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1884 ^'^ ** having. penDustently and wilfully obstructed the baiiness of the Committee, 

be suspended .ham. the servioe of the House. Upon report to the Assembly, a 

Tatlob resolution oY.tlTat body was passed that the plaintiff be suspended from the 

^- service oC ihe House. And afterwards, during the same session of Parliament, 

iSARTOK. ^^^ whUfr J^hj» said suspension still remained in force, the plaintiff entered the 

Assemi»}':f -Mid claimed the right to sit and serve as such member. And thereupon 

the de^dant, as such Speaker as aforesaid, upon the refusal of the plaintiff to 

withdraw, under the authority of the said resolution, and in order to enforce the 

siine, directed the Sergeant-at-Arms to remove the plaintiff from the said 

. OhaJbiber, and the said Sei^geant-at-Arms then gently laid his hand, etc 

y «' . 'MM, that) by the plea, a right was set up in the Assembly to sospend a member 

.' * \ for some time, definite or indefinite, quite apart from the question of the obetmo- 

'\ *tive conduct actually existing. A right was therefore datmed to punish or coerce 

**, '/ * such member, even after the obstruction was over, and was no longer apprehended. 

'**./' That right the Assembly does not possess. The Assembly has no power to punish 

\ ' \ an obstructing member, or to remove him from the Chamber for any period longer 

than the sitting during which the obstruction occurred. 

Semble, that the Assembly may expel a member if sufficient grounds exist to 
warrant such an extreme course, and of such sufficiency the House itself is the 
sole judge. Or the member may be removed to enable the business of any given 
sitting to go on, and for that purpose he may be kept excluded during that 
sitting. 

Demurrer. Declaration : Adolphus George Taylor sues 
Edmund Barton, Speaker of the Legislative Assembly of New 
South Wales, for that at Sydney, in the colony aforesaid, on the 
22nd day of April 1884, the said Edmund Barton assaulted the 
said Adolphus George Taylor, he the said Adolphus George 
Taylor being at the time a member of the Legislative Assembly 
of New South Wales and one of the three members returned by 
the electoral district of Mudgee in the colony aforesaid under 
and by virtue of the Act 44 Vict. No. 13, and being then in the 
Legislative Assembly Chamber and about to consult, treat, deli- 
berate, and give his vote in a meeting of the members then and 
there assembled to consult, treat, deliberate, and vote ; and then 
pushed, shoved, and expelled, or caused to be pushed, 
shoved, and expelled, the said Adolphus George Taylor 
out of the said Legislative Assembly Chamber, and hindered and 
prevented him, the said Adolphus George Taylor, from remaining 
in and attending and being present at the said meeting. And 
afterwards, to wit on the 23rd day of April 1884, prevented the 
said Adolphus George Taylor from entering and remaining in the 
said Chamber as aforesaid, whereby the said Adolphus George 
Taylor was totally hindered, prevented, and excluded from re- 
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maining in and attending, and being present at the said meeting 1884 



of the Legislative Assembly, and at a subsequent meeting of the Taylor" 
Legislative Assembly, to wit on the 23rd day of April 1884, both g^i^y, 
held in the Legislative Assembly Chamber aforesaid, to the 
damage^ detriment, and loss of the said Adolphus George 
Taylor. 

2. In the second count the plaintiff sued the defendant for that 
he, on the days and dates aforesaid, and at the place aforesaid, 
assaulted the said Adolphus George Taylor, and kept him for a 
long time from entering the said Legislative Assembly, whereby 
he has suffered pain of mind and in his good name and reputa- 
tion, and has been otherwise greatly injured. 

Pleas : 2. And for a second plea the defendant, as to so much 
of the declaration as complains of a trespass alleged to have been 
committed upon the 23rd day of April 1884, says that before the 
allied trespass the said Legislative Assembly had been sitting 
in a committee of the whole House for and in the despatch of 
the business of Parliament, that Is to say, for the purpose of con- 
sidering the supply to be granted to Her Majesty; and the plaintiff, 
as such member of the said Legislative Assembly, was then and 
there present. And the said committee of the whole House, 
having considered certain conduct of the plaintiff then committed 
before the said committee, passed a certain resolution relating to 
the plaintiff, and to his said conduct, which said resolution was 
in the words following, that is to say : — '* That Mr. Adolphus 
George Taylor, having been named by the chairman as having 
persistently and wilfully obstructed the business of the com- 
mittee, be suspended from the service of the House." And the 
defendant says that the said conduct of the plaintiff and the 
said resolution were immediately reported to and brought under 
the notice of the said Assembly by the chairman of the said 
committee. And thereupon the said Assembly in Parliament 
assembled passed a resolution relating to the plaintiff and to the 
premises in the words following, that is to say : — " That Mr. A. G. 
Taylor be suspended from the service of the House." And after- 
wards^ during the same session of Parliament, and while the 
said suspension still remained in force, the plaintiff entered the 
said Legislative Assembly Chamber while the said Assembly was 

A2 
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1884 sitting for the despatch of the business of Parliament at the said 



Taylor meeting in the first count mentioned, and claimed the right to 
^^^jj sit and serve as such member. And thereupon the defendant, as 
such Speaker as aforesaid, requested the plaintiff to withdraw 
from the said Chamber, which the plaintiff then refused to do, 
whereupon the defendant, acting under the authority of the said 
resolutions, and in order to enforce the same, directed the 
Sergeant-at-Arms of the said Assembly to remove the plaintiff 
from the said Chamber; and the said Sergeant*at*Arms then 
gently laid his hand upon the plaintiff and removed him from the 
said Chamber, using no more force than was necessary in that 
behalf, which is the alleged trespass. 

S. And for a third plea the defendant as to so much of the 
declaration as complains of a trespass alleged to have been com- 
mitted upon the 23rd day of April 1884, says that before and at 
the time of the alleged trespass, one of the standing orders 
of the said Legislative Assembly, being the first of the said orders 
regulating the practice and conduct of business of the said 
Assembly, was in the words following, that is to say: — *' In all 
cases not specially provided for hereinafter, or by sessional or 
other orders, resort shall be had to the rules, forms, and usages of 
the Imperial Parliament, which shall be followed so far as the 
same can be applied to the proceedings of this House." And 
after the passing of the said order, and while the same was 
in force, and before the alleged trespass, a certain rule of the 
Imperial Parliament within the meaning of the said order was 
passed and came into force as a rule of the said Imperial Parlia- 
ment, and continued to be in force at the time of the alleged 
trespass, which rule is in the words following, that is to say: — 
''That whenever any member shall have been named by the 
Speaker or by the chairman of a committee of the whole House, 
immediately after the commission of the offence of disregarding 
the authority of the Chair, or of abusing the rules of the House 
by persistently and wilfully obstructing the business of the 
House or otherwise, then, if the offence has been committed by 
such member in the House, the Speaker shall forthwith put the 
question on a motion being made, no amendment, adjournment, 
or debate being allowed — ^'That such member be suspended from 
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the service of the House;' and if the offence has been committed 1884 



in a committee of the whole House, the chairman shall, upon a taylor 
motion being made, put the same question in a similar way, and, ^^^^ 
if the motion is carried^ shall forthwith suspend the proceedings 
of the committee and report the circumstances to the House, and 
the Speaker shall thereupon put the same question^ without 
amendment, acyoumment, or debate, as if the offence had been 
committed in the House itself. If any member be suspended 
under this order, his suspension on the first occasion shall 
continue for one week, on the second occasion for a fortnight, and 
on the third or any subsequent occasion for a month; provided 
always that suspension from the service of the House shall not 
exempt the member so suspended from service on any committee 
for the consideration of a private bill to which he may have been 
appointed before his suspension; provided also that not more 
than one member shall be named at the same time, unless several 
members present together have jointly disregarded the authority 
of the Chair; provided always that nothing in this resolution 
shall be taken to deprive the House of the power of proceeding 
against any member according to ancient usages." And the 
defendant says that after the passing and coming into force of the 
said rule of the said Imperial Parliament, the plaintiff, being present 
at a sitting of a committee of the whole of the said Assembly, 
then engaged in the business of Parliament, that is to say, for 
the purpose of considering the supply to be granted to Her 
Majesty, and being such member of the said Assembly as aforesaid, 
committed the offence of abusing the rules of the said Assembly 
by persistently and wilfully obstructing the business of the said 
Assembly, and of the said committee. And immediately after the 
commission of the said offence the plaintiff was named by the 
chairman of the said committee, within the meaning of the said 
rule, and forthwith a motion was duly made, and was put by the 
said chairman, and carried by the said committee, which motion 
so carried related to the plaintiff and to the said offence, and was 
in the words following, that is to say: — "That Mr. Adolphus 
George Taylor, having been named by the chairman as having 
persistently and wilfully obstructed the business of the committee, 
be suspended from the service of the House." And upon the 
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1884 carrying of the said motion, the said chairman forthwith suspended 
Taylor ^^® proceedings of the said committee, and reported the said 
v* offence and the carrying of the said motion to the said Assembly 

in Parliament assembled. And thereupon the defendant, as such 
Speaker as aforesaid, in accordance with the said rule, put the 
following question to the said Assembly: — ^"That Mr. A. G. 
Taylor be suspended from the service of this House;" and the said 
question was carried in the affirmative, and passed. And the de- 
fendant says that the case so arising upon the said offence of the 
plaintiff hereinbefore mentioned, was a case not specially provided 
for in or by any of the other standing orders, or sessional or other 
orders of the said Assembly within the meaning of the said first 
standing order. And the defendant further says, that within a 
period of one week after the passing of the said last-mentioned 
resolution, and during the same session of Parliament, and while 
the said suspension still remained in force, the plaintiff entered 
the said Legislative Assembly Chamber, while the said Assembly 
was sitting for the despatch of the business of Parliament, at the 
said meeting in the first count mentioned, and claimed the right 
to sit and serve as such member. And thereupon the defendant, 
as such Speaker as aforesaid, requested the plaintiff to withdraw 
from the said Chamber, which the plaintiff then refused to do; 
whereupon the defendant, acting under the authority of the said 
resolutions, and in order to enforce the same, directed the 
Sergeant-at-Arms of the said Assembly to remove the plaintiff 
from the said Chamber. And the said Sergeant-at-Arms then 
gently laid his hand upon the plaintiff and removed him from the 
said Chamber, using no more force than was necessary in that 
behalf, which is the alleged trespass. 

Demurrer to the second and third pleas : the points for argument 
being — 1. As to the second plea,that the Legislative Assembly acted 
unlawfully in passing the said resolution in the defendant's second 
plea mentioned,and that the defendant was not justified in carrying 
out the said resoluion. 2. That the adoption of the said resolution 
in the said second plea mentioned by the said Legislative 
Assembly is no justification of the defendant for the assault set 
out in the plaintiff's declaration. 3. As to the third plea — That 
standing order No. 1 of the Legislative Assembly in the defen- 
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dant's third plea mentioned has not such a prospective operation 1884 



as to adopt the Imperial standing orders in the defendant's third Tatlob 

plea mentioned, and that if the said standing order has sach babtok; 

prospectiye operation it is vZtra vires within the Constitution Act 

4. That the said Imperial standing orders in the defendant's 

said third plea mentioned and referred to are not adopted 

by the said standing order No. 1, and are not in force in this 

eolony. 

The Plamtiff, in person (20th Noyember 1884), in support of 
the demurrer — The pleas are bad. As to the third plea : — Stand- 
ing order No. 1 of the Assembly limits the application of the 
rales of the Imperial Parliament to cases " not specially provided 
for hereinafter ;" and, *' so far as the same can be applied, to 
the proceedings of this 'House.'" As to the first limitation, 
standing orders 95 and 96 provide for the expulsion of members 
causing obstruction to the business of the House. As to the 
second limitation, the clause of the rules of Imperial Parliament 
set out in the third plea contains a provision that '' nothing in 
this resolution shall be taken to deprive the House of the power 
of proceeding against any member, according to ancient usage" : 
that clearly is not applicable to the circumstances of a Colonial 
Assembly, where no ancient usage can exist Standing order 
No. 1 was passed in 1872, and it received the assent of the 
Qovemor prior to the passing of the Imperial order. It, 
therefore, cannot be construed so as to adopt by anticipation 
the rule subsequently made by the Imperial Parliament ; and 
so far as it purports to do so^ it is ultra vires. By sec. 85 of 
the ** Constitution Act** (1), power is given to the Legislative 
Assembly "in the first session and from time to time after* 
wards " to prepare and adopt standing orders. The Assembly must, 
therefore, take the initiative in making the orders, and can- 

(1) 18 ft 19 Vict. o. 64 (sohedale) s. sembly respectively best adapted for 

36 enftoti: — "The Mid Legislative the orderly oondnct of such Council and 

Cooneil and Assembly, in the first ses- Assembly respectively ... all of 

sion of each respectively, and from time which rules and orders shall by snch 

to time afterwards as there may be Cooneil and Assembly respectively be 

, shaU prepare and adopt snch laid before the Governor, and being by 



itanding rules and orders as shall him approved shall become binding and 
appear to the said CouncU and As- of force."—! 01. Stat. 360. 
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1884 not adopt by anticipation orders which may afterwards be 
Tatloe passed by the Imperial Parliament. It is open for argu- 
^' ment whether any standing order survives the parliament by 

which it was made. By the same section, all such rules and 
orders of the Assembly must be approved of by the Qovemor. 
They must, therefore, be made before they can be laid before the 
Qovemor for his approval How can the Oovemor adopt 
standing orders to be passed long after the expiration of his term 
of office? Such a construction would take away from Her Majesty's 
representative the right reserved to him by the Constitution 
Act to disallow any rules passed by the House of Assembly. The 
Governor has no power to adopt standing orders which might 
not come into operation until after the expiration of his term of 
office. The orders of the Imperial Parliament were passed 
to repress the obstruction of a particular body of its members, 
and are not applicable to the circumstances of our House of 
Assembly. 

As to the second plea: — ^The plaintiff had a right to attend the 
sittings of the House of Assembly as the representative of 
Mudgee, and that constituency had a right to be represented in 
the House. The Assembly has no power, by a resolution, 
to suspend a member from the service of the House. The 
Assembly has no power to punish its members; and the sus- 
pension of the plaintiff amounted to a punishment, not being 
necessary for the preservation of order, the obstruction having 
then ceased. There was no trial, because the paity accused was 
not heard in his defence, in violation of the rights of Ma^gna 
Charta, and of the principles of the common law. If an illegal 
order is made by one of the Houses of Parliament, an action will 
lie at the suit of the person injured against an officer executing 
such illegal order. The limited authoiity of Colonial Parliaments 
was stated by this Court in the case of Apollo Stearine Coy. v. 
Powell (2). BracUaugh v. Oosaett (3) may be quoted on the 
other side; but that case does not apply to the act of a Colonial 
Legislature. That case only decided that the House of 
Commons had power over its own members in a matter con- 

(2) N.S.W. L.R. 160 (reversed <m ap- (3) 12 Q.B.D. 271. 
peid to the Privy CoanoU reported poet,) 
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conduct of debates. The House of Commons is a supreme tayloe" 
tribunal, and its proceedings and conduct are not open ^j^^ 
to criticism in any court of law. Our colonial House 
of Assembly on the other hand possesses only delegated powers, 
owing ite authority to the Gonstitution Act ; and it is only em- 
powered to make laws for the peace, welfare, and good govern- 
ment of the colony. In BradLaugh v. Oosaett (4), it was argued 
that, since an appeal lay from the Court of Queen's Bench to 
the House of Lords, and since the Houses of Parliament possess 
equal co-ordinate authority, if the Court of Queen's Bench had 
joriadiction to judge as to the privileges of the House of Com- 
mons, it would be enabled to decide as to the powers and privi- 
leges of a body holding a superior position in the State; and one 
House of Parliament would be the supreme tribunal to judge 
of the privileges of the other House. No such absurdity will 
anae in the case now before the Court, because the appeal 
from the Supreme Court is to the Queen-in-Council. Another 
difference between the House of Commons and a Colonial 
Assembly is, that the former is a Court having judicial as 
well as legislative powers. The powers of our Supreme 
Court, on the other hand, were created by charter prior to 
the Constitution Act, and the latter enactment, while conferring 
legislative powers on our Houses of Parliament, expressly 
reserves the judicial powers previously conferred on the Supreme 
Coiut. The Imperial Parliament thus conferred its judicial 
powers on the Supreme Court, and invested our Houses of Parlia- 
ment with its purely legislative powers. The plaintiff's right of 
representation being conferred on him by Statute, it would re- 
quire an Act of as high a character to take such right away. 
The judgment of Lord Chief Justice HoU in the case of AMy 
V. White (5) is applicable to the circumstances of a Colonial 
House of Assembly. Beavmiont v. Barrett (6) does not apply to 
a colony which has been acquired by settlement, and not by 
conquest. Dill v. Murphy (7) only decided that the Victorian 
Parliament had authority to adopt and assume to itself the 

(4) 12 Q.B.D. 271. (6) 1 Moo. P.O. 59. 

(6) Lord Baymood, 938. (7) 1 Moo. P.C. 487. 
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1884 powers which the Imperial Parliament had at the time of the 
Taylor passing of the Victorian Gonstitution Act ; it did not authorise 
the adoption of standing orders subsequently passed by the 
Imperial Parliament. In Fenton v. Hampton (8), a Tasmanian 
appeal, Chief Baron Pollock held that the lex et consuetudo 
parliamenti did not apply to the Legislature of a colony 
by the introduction of the common law there. In Kielley 
y. Carsen (9), an appeal from Newfoundland, the Court drew 
a distinction between removing an obstruction or impediment 
to the business of the House, and punishing an offence, abd 
held that the Colonial Legislature did not possess the 
powers and privileges conferred by the ancient law of England 
on the Imperial Parliament The case of Doyle v. Falconer (10), 
an appeal from Dominica, went to show that a local Legis- 
lature had power to remove an impediment, while it existed, 
but had no power to punish; the exercise of such power not 
being necessary for the due performance of legislative functions. 
The Assembly, in the case now before the Court, had no authority 
to exclude the plaintiff for days after the temporary obstruc- 
tion had ceased ; such a power is not a necessary incident to the 
exercise of legislative functions, but is an attempt to assume 
judicial powers. The Supreme Court has jurisdiction to examine 
the proceedings of the House of Assembly, and to determine 
whether it acted within the authority conferred on it by the 
Imperial Parliament. 

Salomons, Q.C., (C7. B. Stephen with him) for the defendant — 
The pleas are good. As to the second plea, that plea is limited 
to the alleged assault on 2Srd April. The plaintiff, having acted 
in obstruction of the business of the House, was removed by virtue 
of the inherent power which the House as a legislative body has 
to preserve liberty of debate. We admit that the House cannot 
punish a member, for example, by imprisoning him; but the 
removal of the plaintiff was for the purpose of allowing the House 
to proceed with its business. Kielley v. Carson (9) decided that the 
maxim which governed cases of this sort was — Quando lex aliquid 

(8) 11 Moo. P.C.C. 347. (9) 4 Moo. P.O. 68 ; 7 Jur. 137. 

(10) L.R. 1 P.O. 328 ; 4 Moo. P.C.C. N.S. 203 ; 36 L. J. P.C. 34. 
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concedit, ooncedere videtur et iUud, sine quo res ipsa esse non 1884 
potest ; and by virtue of that principle, the Assembly has the tatlob 
right to protect itself against all interruptions impeding the b^^n. 
proper exercise of its functions, by removal, suspension, and, if 
necessary, the expulsion of the offender. The plaintiff was 
removed for the purpose of allowing the business of the House to 
be proceeded with, Doyle v. FcdcoTier (11) is in our favour. 

[Sm J. Mabun C. J. That case went further than any other, 
in deciding that the House may eocpd a member.] 

The House has power to remove a member, and keep him 
excluded from the Chamber: Bradlaugh v. Oossett (12) ; Burdett 
V. Abbot (13); Stockdale v. Hansard (14). A Court of law cannot 
inquire into what is done within the walls of Parliament for the 
purpose of enforcing internal discipline. 

As to the third plea. Assuming that the first standing order 
is not uUra vires, we submit that the language used in it shows 
that it is applicable to rules of the Imperial Parliament subse- 
quently passed. The words " resort shall be had" are future in their 
terms. The words " sessional orders" r^er to future orders not 
then in existence. 

(jSiB J. Martin C. J. What is the meaning of the word " herein- 
after"? Does it not refer to the existing rules of Parliament ?] 

We think that it means ''hereafter." The standing order 
relates to any orders made from time to time by the Imperial 
Parliament. The words "from time to time" refer to rules 
** thereafter to be made." Sessional orders mean orders 
passed from session to session. The standing order means that 
where new circumstances arise, they are to be determined by the 
rules of the Imperial Parliament existing and in force at the time 
of the offence. 

As to whether the Assembly had power to adopt the standing 
order of the Imperial Parliament, the case of DUl v. Murphy (15) 

(11) L.E. 1 P.C. 328; 4 Moo. P.C.C. (14) 7 C. & P. 731; 9 A. ft E. 1; 11 
N.8. 203; 36 L. J. P.C; 34. A. & E. 263. 

(12) 12 Q.B.D. 271. (16) 1 Moo. P.C. N.S. 487. 

(13) 5 Dow. 165; 14 East 1, 164. 
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1884 decided that sec. 35 of the Victorian ConstUviion Act, which 
Taylob gfl'Ve that House of Assembly power to " define" its privileges, 
Babton. ^I1o^^<^ ^^^ House to declare that it possessed the privileges of 
the House of Commons, and decided that it was not necessary 
to an effective exercise of the powers so conferred that the 
privileges adopted should be enumerated: That case was 
followed in Th^ Speaker of the Legislative Assembly of Vicr 
toria v. Glass (16). 

[Sm J. Mabtin C. J. Are the allegations in the plea equivalent 
to a statement that the pliuntiff* obstructed the proceedings of 
the House ?] 

The House itself is to judge whether a member has been 
causing obstruction, otherwise a jury or a District Court Judge 
might be asked to try the question whether the conduct of 
a member amounted to obstruction of the business of the 
Assembly. The question of internal discipline is for the House 
itself to determine. 

The Plaintiff, in reply — The rules adopted by the Victorian 
Parliament in Dill v. Murphy (17) were rules of the Imperial Par- 
liament which were then in force. A public meeting would have 
the right to remove any person obstructing its proceedings, but 
it could not go further and say that he should not attend any 
meetings for six weeks. Parliament has no right to measure out 
punishment to any of its members. 

Cur. adv. vvit. 

On 9th December, the written judgment of the Court (their 
Honours the Chief Justice, Mr. Justice Windeyer, and Sir G. 
Innes) was delivered as follows by — 

Sib J. Martin C. J. This is an action brought by a member of 
the Legislative Assembly against the Speaker — 1, for expelling 
him from the chamber of that body during its sitting on the 22nd 
of April last; and 2, from preventing him from entering such 
chamber on the 23rd April, and being present at a meeting of the 
(12) L.E. 3 P.C. 560 ; 40 L.J. P.C. 17. (17) 1 Moa P.O. N.S. 487. 
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Assembly then being held. To this declaration, so far as relates i884 
to the prevention of the plaintiff from entering the chamber on xaylor 
the 23rd of April, the defendant has pleaded two pleas. In the ^* 
first of these pleas it is alleged that the plaintiff being present at 
a sitting in committee of the whole House, and the committee 
having considered certain conduct of his, committed before it, the 
committee passed a resolution relating to the plaintiff and his 
conduct, to the effect that "having been named by the chairman 
as having persistently and wilfully obstructed the business 
of the committee, he be suspended from the service of 
the House." The plea then goes on to state that the 
plaintiff's conduct and the said resolution were immediately 
reported to the House, which thereupon passed a resolu- 
tion in reference to the plaintiff and the premises, to the 
effect that the plaintiff ''be suspended from the service of the 
House." The plea then further alleges that afterwards, and 
"while the suspension still remained in force," the plaintiff entered 
the chamber while the Assembly was sitting, and claimed the 
right to sit and serve as a member, and being requested by the 
Speaker to withdraw he refused to do so, whereupon the 
defendant, "acting under the authority of the said resolutions," 
directed the Sergeant-at-Arms to remove the plaintiff from the 
chamber, which was done with no unnecessary force. In the 
second of these pleas it is alleged that at the time of the trespass 
complained of, it was one of the standing orders of the Assembly 
that in all cases not specially provided for, "resort shall be had to 
the rules, forms, and usages of the Imperial Parliament, which 
shall be followed so far as the same can be applied to the proceed- 
ings of this House." The plea then alleges that after the passing 
of this order, and before the alleged trespass, the Imperial 
Parliament passed a rule, which was in force at the time of the 
trespass, to the effect that "whenever any member shall have been 
named by the Speaker, or by the chairman of a committee 
of the whole House, immediately after the commission of the 
offence of disregarding the authority of the Chair, or abusing 
the rules of the House, by persistently and wilfully obstructing 
the business of the House or otherwise," then he may be "sus- 
pended from the service of the House f that such suspension " on 
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1884 the first occasion shall continue for one week, on the second 
Taylor occasion for a fortnight, and on the third or any subsequent 
Baeton occasion for a month." The plea then goes on to allege that the 
plaintiff " committed the offence of abusing the rules of the said 
Assembly by persistently and wilfully obstructing the business 
of the Assembly," whereupon the two resolutions set out in the 
former plea were adopted — ^the one in committee and the other 
in the House itself. It is then alleged that the case was not 
specially provided for, and that the plaintiff entering the chamber 
within a week after the passing of the resolution suspending 
him, and while the suspension remained in force, was on his 
refusal to withdraw removed from the chamber by the Sergeant- 
at-Arms by the defendant's orders. 

Both these pleas were demurred to, the latter chiefly on the 
grounds, 1 — that the standing order adopting the rules of the 
Imperial Parliament had reference only to the rules then 
existing, and not to future rules; and 2 — on the further ground 
that it was not competent to the Legislative Assembly to pass a 
standing order adopting beforehand any rule, form, or usage 
which the Imperial Parliament might subsequently adopt. 

By the 35th section of schedule 1 to the Act of Parliament 18 
& 19 Vic, a 54, power was given to the Legislative Assembly in 
its first session, and '' from time to time afterwards," to prepare 
and adopt such standing rules and orders as should appear best 
adapted for the purposes there euumerated, all of which '* rules 
and orders shall be laid before the Gbvemor, and, being by him 
approved, shall become binding and of force." It was contended 
that under the express terms of this section every standing order 
made by the Assembly, before it can become ''binding and of 
force," must be laid before the Governor and be approved by 
him, and that it thence necessarily follows that rules made by 
the Imperial Parliament after he had given his assent to the 
standing order authorising resort to be had to the rules of that 
Parliament, not having been laid before him, and not having 
been approved by him, can have no validity. We are clearly of 
that opinion. To hold otherwise would be yielding to the 
Imperial Parliament the power, in cases for which any local 
orders have not expressly provided, to prescribe rules sanctioned 
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neither by the Assembly nor the Qovemor. Bat this authority 18S4 



cannot be thus conceded without a direct violation of the 35th Tatlob 
section already mentioned. By that section the standing orders babtok. 
of the Ass^nbly must be adopted by the Assembly itself, and the 
<3ovemor must approve them, to give them validity. This 
adoption cannot take place till the rules are in existence to 
adopt, and the Governor's approval cannot be held to have 
been given to rules not laid before him for his sanction. The 
Oovemor might undoubtedly approve as he did, in ghho, 
of the adoption of such existing Imperial Parliamentary rules 
and orders as it was competent for the Assembly itself to pass, 
because of them he must be taken to have had cognizance. But 
of rules and orders not then made he could know nothing, and 
therefore could form no judgment of the propriety of applying 
them. If, therefore, the standing order set out in the second plea 
to the removal of the plaintiff on the 23rd of April, in terms 
professes to adopt rules of the Imperial Parliament to be made 
thereafter, it is uUra vires and of no effect 

But independently of this, and also of the question whether 
the Assembly itself has any power to pass such an order, we are 
of opinion that the order in question does not in terms apply to 
6uch future rules of the Imperial Parliament, inasmuch as the 
direction to resort to the rules, forms, and usages of the Im- 
perial Parliament must be held to apply only to such rules, forms, 
and usages as it was competent for the Assembly, with the 
Governor's approval, to assent to, as it must be intended that in 
framing the rule in question that only which could be lawfully 
done was the thing intended. It follows from this, in our opinion, 
that this second plea is no answer to the declaration, as it is 
based upon rules which had no validity so far as concerned the 
L^slative Assembly. 

We come now to the first plea to the same trespass of the 23rd 
of April, which seeks to justify the action of the defendant with- 
out reference to any special rule, but apparently on the inherent 
right of the Assembly, as a legislative body, to exclude the 
plaintiff as one of its members in the manner complained of. 
The power of legislative bodies in the colonies of the Empire to 
deal with obstructions and contempts has, on several occasions. 
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1884 formed the subject of discussion in the Privy Council, and the 
Taylor decisions of that tribunal have not at all times been consistent 
Barton. ^^^^ ®^^^ other. The Privy Council being, so far as the colonies 
are concerned, their court of final appeal in the same way as the 
House of Lords is the court of final appeal from the Common 
Law Courts of the United Kingdom, it might reasonably be ex- 
pected that its judgments should on all occasions be uniform on 
any given question, no matter how often it might be submitted 
for decision. That this has not always been so we see by a refer- 
ence to the cases of Beaumont v. Barrett (18), determined in 1836, 
and KieUey v. Carson (19), decided in 1842. In the former of 
those cases that able and experienced judge, Baron Parke, in 
delivering the opinion of the Privy Council, said (p. 76) : — ** It 
would appear, I think, to be inherent in every Assembly that 
possesses a supreme legislative authority to have the power of 
punishing contempts, and not merely such as are a direct obstruc- 
tion to its due course of proceedings, but such also as have a 
tendency indirectly to produce such an obstruction, in the same 
way as Courts of Record may not only remove or punish persons 
who actually are interrupting their functions, but may also 
repress those who indirectly impede the administration of 
justice by disparaging and weakening their authority." His 
Lordship then cited a passage from Lord EUenboro^igKa judg- 
ment in Burdett v. Abbott (20), and said (p. 78): — ^" Now, if we 
apply that principle to this legislative body, which appears to 
possess supreme legislative authority over the whole of the 
island and its dependencies, we must in like manner say that 
they have incidentally the power, not only of punishing direct 
impediments to their proceedings, but indirect obstructions such 
as are caused by libels reflecting on their conduct and tending to 
bring their authority into contempt, and that independently of 
any precedent for its exercise." 

In 1821 the power of the House of Representatives in the 
United States to bring before it and punish a person not a 
member for a contempt was upheld by the Supreme Court, then 
presided over by Chief Justice Marshall, who had Mr. Justice 

(18) 1 Moore P.O. 50. (19) 4 Moore P.O. 68; 7 Jor. 137. 

(20) 6 Dow. 165; 14 Eait 1, 154. 



VOLVtJ 0A8BS AT LAW« 1 

StOfty as one of his associates* On that ocbasion the judgment 1884 
of the Court was delivered by Mr. Justice Johnson. The case is tayloe 
A7idei*8on v. Dunn (reported in 6 Wheaton, 204). The language « JJL-, 
of this judgment is slightly rhetorical ; but it is, as might be 
ei^eoted from the eminence of the tribunal, a well-reasoned 
deliyeranoe. At the outset the Court says that the pleadings had 
i&arrowed down the merits to the simple inquiry " whether the 
House of Representatives can take cognisance of contempts com- 
mitted against themselves under any circumstances." In dis-^ 
etissing this question, the Court made the following observations^ 
which obviously have a wide and general application : — " But if 
there is one maxim which necessarily rides over all others iii Che 
practical application of government, it is that the publie fun(s- 
tionaries must be left at liberty to exercise the powers which the 
people have entrusted to them. The intei-ests and dignity 
of those who created them require the exertion of the powers 
indispensable to the ends of their creation. . • . That a 
deliberative assembly, clothed with the majesty of the people, 
and charged with the care of all that is dear to them, composed 
of the most distinguished citizens, selected and drawn together 
from every quarter of a great nation, whose deliberations are 
required by public opinion to be conducted under the eyes of the 
public, and whose decisions must be elothed with all that sanctity 
which unlimited confidence in their wisdom and purity can 
inspire ; that such an assembly should not possess the power to 
suppress rudeness or repel insult is a supposition too wild to be 
suggested. . . . But it is argued that the inference, if any, 
arising under the Constitution is against the exercise of the 
powers here asserted by the House of Representatives ; that the 
express grant of power to punish their members respectively 
and to expel them, by the application of a familiar maxim, 
rakes an implication against the power to punish any 
otber than their own members. This argumeot proves 
too mueb, for its direct application would lead to the 
annihilation of almost every power of Congress. • / 
In r^ly, the suggestion that on this same foundation, 
of neeessity might be raised a superstructure of implied 
powers in the Executive and every other department and even 

N.&W.S., VoL VI, Law. B 
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1884 Bfinisterial officer of the Qovemment, it would be sufficient to 
Tatlob observe that neither analogy nor precedent would support the 
assertion of such powers in any other than a legislative or 
judicial body. Even corruption anywhere else would not con- 
taminate the sources of political life. In the retirement of the 
Cabinet it is not expected that the Executive can be approached 
by indignity or insult, nor can it ever be necessary to the Execu- 
tive or any other department to hold a public deliberative 
assembly. These are not arguments ; they are visions which mar 
the enjoyment of actual blessings with the attack or feints of the 
harpies of imagination." 

Thus it appears that those two high tribunals, the Supreme 
Court of the United States in 1821 and the Privy Council in 1836, 
held that a legislative body having supreme legislative authority 
had, from the necessity of the case, power to punish a person not 
a member for a contempt committed elsewhere than in the pre- 
sence of the legislative body itself. 

In KieUey v. Carson, however, the soundness of this view was 
called in question, six years after the decision of Becuu/numt 
V. Barrett This case was twice argued before the Privy Coun- 
cil, and no less than 11 judges sat to hear it, including in their 
number the most eminent lawyers of that time. Bai'on Parke 
delivered the judgment then, as he did in the previous case of 
Beavmont v. Barrett. " The whole question," says his Lordship 
(p. 88), " then is reduced to this, whether by law the power of 
committing for a contempt not in the presence of the assembly 
is incidental to every local legislature. The statute law on this 
subject being silent, the common law is to govern it. And what 
is the common law depends upon principle and precedent. Their 
Lordships see no reason to think that in the principle of the 
common law any other powers are given than such as are 
necessary to the existence of such a body, and the proper 
exercise of the functions which it is intended to execute. These 
powers are granted by the very act of its establishment, an 
act which on both sides it is admitted it was competent for the 
Crown to perform. This is the principle which governs all legal 
incidents — ' Quando lex aliquid concedU, concedere videtur et 
Ulvd, eine quo res ipsa esse non potest' In conformity to this 
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principle we feel no doubt that such an assembly has the right 1884 
of protecting itself from all impediments to the due course of tatlor 
its proceedings. To the full extent of every measure which it ^j^^^^ 
may be really necessary to adopt to secure the free exercise of 
their le^lative functions, they are justified in acting by the 
principles of the common law. But the power of punishing any 
one for past misconduct, as a contempt of its authority, and 
adjudicating upon the fact of such contempt and the measure of 
punishment as a judicial body irresponsible to the party accused, 
whatever the real facts may be, is of a very different character, 
and by no means essentially necessary for the exercise of its func- 
tions by a local legislature, whether representative or not. All these 
functions may be well performed without this extraordinary 
power, and with the aid of the ordinary tribunals to investigate 
and punish contemptuous insults and interruptions/' Their 
Lordships, having thus decided in clear opposition to the judg- 
ment of Beav/mont v. Barrett, go on to say in express terms 
(p. 91) that they "do not consider that case as one by which 
they ought to be bound in deciding the present question." It 
will be observed that in the case of KieUey v. Carson the point 
decided was as to the power of a colonial Assembly to punish for 
contempts committed by strangers not in its presence. "The 
question," their Lordships say (p. 84;), "whether the House of 
Assembly could commit by way of punishment for a contempt, 
in the face of it does not arise in this case." 

In FenUm v. Ha/mpton (21), decided in 1868, the same point 
arose as in KieUey v. Carson, and the Privy Council (p. 397) 
thought they were bound by that case, the greater authority of 
which^ as compared with Beaurnont v. Barrett, "it was quite 
unnecessary to enlarge upon." 

The right of a colonial Assembly to punish for a contempt 
committed in its presence remained undetermined till 1866, when 
it arose for express decision in the case of Doyle v. Falconer {22). 
There a member of the House of Assembly of Dominica, being 
called to order by the Speaker, said: — '* Who the devil are you to 
call me to order? You are a disgrace to the House." The 

(21) 11 Moore P.CC. 347. (22) L.E. 1 P.C. 328; 4 Moo. P.CC. 

N.S. 203;36L.J. P.O. 34. 
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1884 member refusing to apologise when called upon, and using further 
Taylob insulting language to the Speaker, as that he was " expelled the 
Babtoh. House for robbery," he was thereupon "committed to the common 
gaol during the pleasure of the House." The member so impri* 
soned brought his action, and a plea setting forth the facts having 
been overruled on demurrer, he recovered damages for the impri- 
sonment. The defendants appealed to the Privy Council against 
the decision overruling the demurrer. In giving judgment, their 
Lordships said that one of the questions to be decided was 
whether the House of Assembly had authority " to commit and 
punish for contempts committed and for interruptions and 
obstructions given to the business of the said House of Assembly 
by its members or others in its presence and during its sittings.'' 
The point thus specially raised, and not up to that time deter- 
mined, is at length decided as follows : — " Is," say their Lordships 
(p. 340), " the power to punish and commit for contempts com- 
mitted in its presence one necessary to the existence of such a 
body as the Assembly of Dominica, and the proper exercise of the 
functions which it is intended to execute? It is necessary to 
distinguish between a power to punish for a contempt, which 
is a judicial power, and a power to remove any obstruction 
offered to the deliberations or proper action of a legislative body 
during its sittings, which last power is necessary for self- 
preservation. If a member of a colonial House of Assembly 
is guilty of disorderly conduct in the House whilst sitting, he may 
be removed or excluded for a time, or even expelled ; but there is 
a great difference between such powers and the judicial power of 
inflicting a peual sentence for the offence. The right to remove 
for self-security is one thing, the right to inflict punishment is 
another. The former is in their Lordships' judgment all that ia 
warranted by the legal maxim that has been cited, but the latter 
is not its legitimate consequence. To the question, therefore, on 
which this case depends their Lordships must answer in tho 
negative. If the good sense and conduct of the members of 
colonial Legislature proves, as in the present case, insufficient to 
secure order and decency in debate, the law would sustain the use 
of that degree of force which might be necessary to remove tho 
person offending from the place of meeting, and to keep him 
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excluded. The same mle would apply a fortiori to obstructions 1884 
caused by a person not a member. And whenever the violation tatloe 
of order amounts to a breach of the peace or other legal offence, g^^^ 
recourse may be had to the ordinary tribunals." 

In the paragraph of the judgment here cited, we have it 
authoritatively decided how far by the common law the power of 
a colonial Assembly extends in dealing with contempt and inter- 
ruptions in their proceedings. They cannot in any case punish ; 
they can only remove the offender, and if a member, they have 
the power to exclude him for a time, or even as their Lordships 
hold, to expel him ; in which last case, however, the constituency 
might at once proceed to a new election, which they coilld not do 
in the case of a suspension. In the case of a stranger who has ho 
right without permission to be present, they may exclude him 
altogether ; but in the case of a member who, not having been, 
formally expelled, has a right to be present, while not obstructing 
the proceedings, they can exclude him as long only as the neces- 
sity exists for his exclusion by reason of such obstruction. The 
duration of such exclusion must be determined on each separate 
occasion when the necessity for it arises. It would be absurd 
to limit it to the mere time occupied in the offending membei^s 
removal, so as to admit of his return to the Chamber immediately 
afterwards. It would be equally absurd to hold that he might 
be indefinitely excluded. The only reasonable view to take of 
this power of exclusion is to limit it to the actual sitting during 
which the necessity for its exercise arose. When a member v^hile 
the House is sitting insults the Speaker, as in the Dominica case, 
and persists in insulting him, his removal is obviously a proper 
and necessary thing to enable the business to proceed, and there 
can be Ho right in the member so misconducting himself and so 
removed to come back immediately after making a promise to 
discontinue his obstructive conduct. The House cannot reasonably 
be expected on such a promise being given to allow the offender to 
return, with the possibility of the same misconduct being repeated 
and the like order for exclusion being again rendered necessary. 
Such a proceeding would partake too much of the character of 
burlesque to be laid down as the rule in such cases. If the Hoiise, 
having removed one of its members for obstructing its proceed- 
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Barton. 
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1884 ings, thinks fit, on being satisfied that there is no further 
XAYI.OB likelihood of his continuing his misconduct, to re-admit him 
immediately after, they will of course do so, but during that 
sitting they need not farther concern themselves about his 
re-admission. At the next or any subsequent sitting the excluded 
member must, if he has not been formally expelled, have the right 
to resume his place in Parliament, unless he is then again guilty 
of obstructive conduct, or presents himself in a condition such as 
to render his presence itself an obstruction. The right to exclude 
''for a time," which the Privy Council has declared to be the law, 
cannot in reason be extended beyond the sitting when its exercise 
is called for. It is a right to be exercised for one sitting only, for 
the plain reason that, until the contrary appears, a longer 
exclusion is unnecessary. 

In the present case the plea alleges the plaintiff's ''suspension 
firom the service of the House" by a resolution of the Assembly, 
and it then goes on to say — ^"That afterwards, during the same 
session of Parliament, and while the said suspension still remained 
dn force, the plaintiff entered the said Legislative Assembly 
Chamber while the said Assembly was sitting for the despatch of 
the business of Parliament, at the said meeting in the said first 
count mentioned, and claimed the right to sit and serve as such 
member; and thereupon the defendant, as such Speaker as afore- 
said, requested the plaintiff to withdraw from the said chamber, 
which the plaintiff then refused to do, whereupon the defendant, 
acting under the authority of the said resolutions, and in order to 
enforce the same, directed the Sergeant-at-Arms of the said 
Assembly to remove the plaintiff from the said chamber." There 
is no statement in this plea of any time having been fixed by the 
House for the continuance of the plaintiff's suspension, but that 
some time or other was in the contemplation of the House must 
be inferred from the allegation that the plaintiff entered the 
chamber " while the said suspension still remained in force." In 
this plea a right is therefore set up in the Assembly to suspend a 
member for some time, definite or indefinite, quite apart from the 
question of obstructive conduct actually existing. It is impossible 
to distinguish this alleged right to suspend from aright to punish 
or coerce even after the obstruction is over and is no longer 
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apprehended, and that is precisely a right which the Privy 
Cooncil has declared that colonial Assemblies do not possess, taylob 
If the plea had alleged that the plaintiff had obstructed ^' 
the proceedings of the House, and that having for such 
obstruction been removed he returned to the chamber without 
the permission of the House during that same sitting, 
the ease would have been different, and the justification 
would have been complete. But it cannot be held that a member 
of the Legislative Assembly can be "^ suspended" at its pleasure 
for misconduct of any kind. He may be expelled if sufficient 
grounds exist to warrant the House in taking that extreme 
course, and of such sufficiency the House itself must of necessity 
be the sole judge. But in the absence of any resolution formally 
expelling a member, he cannot be '* suspended," although he may 
be removed to enable the business of any given sitting to go on, 
and he may for that purpose be kept excluded during that sitting 
which he has so interrupted and obstructed. 

From what we have already said, it wiU be gathered that in 
our opinion the Assembly has neither the power to adopt from 
the Imperial Parliament nor to pass of its own authority any 
standing order giving itself the power to punish an obstructing 
member or remove him from the chamber for any period longer 
than the sitting during which the obstruction occurred. Whether 
the ABsembly ought to possess the powers claimed is a question 
for the consideration of the Legislature. This Court can only 
declare the law as it finds it laid down by authority which they 
must respect And in obedience to that law we must on these 
demurrers give judgment for the plaintiff 

JvdgmerU for the plaintij^. 

Attorney for the defendant : WUliama, Crown Solicitor. 
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CHRISTIAN V. WOODS. 



„, ,1 f*a2M r^prcwntotton — PurcJuue of shares— Lord TenUrdeiCs Act (9 (ho, IV, 
^'^•"' cU)«. 6. 

ilfarttTi C. J., The defendant being instrected by a oompany to sell on oommiMion certain new 

FauceU J, sbarea whioh the oompany intended iuning, faltely repveaented to the plainliff 

, and ^hat the oompany was under no liabilities whatever, and that the property of the 

Windeyer J. company was unencumbered ; and by means of such misrepresentation he Indnoed 

the pUdntiff to pnrchase oertsjnof the said shares. 

Hdd, that such representation waa not as to the " oharaeter, conduct, credit, 
ability, trade, or dealings of aqy other person, to the intent that such other person 
may obtain credit, money or goods upon'* within the meaning of eeo. 6 of Lord 
Tenterdi9i*$ AcL 

F^LSP BBPBSSENTATION. 

Peolaration: Joha Baasett CbristiaQ sues Thomas Woods for 
that the defendant, with the intent to induce and procure the 
plaintiff to subscribe for and take certaii^ new shares of and xa 9^ 
joint-stock company called the Eastern and Australian Frc|^h 
Meat Company (Limited) and. to pay a large sum in respect 
thereof, represented to the plaintiff that the said company was 
issuing the said new shares whereby to raise money for the 
purpose of carrying on and extending the business of the siad 
company, and that the said cpmpany was free from any mprt* 
gage or djiarge, where^ in truth and in fact, as the defendant 
then well knew, the said oompany was then indebted to the 
amount of fifteen thousand, pounds, and the said property of the 
said company was then subject to a mortgage and charge for the 
payment of the said lial>ility of fifteen thousand pounds. And 
the plaintiff, believing the said representations to be true, and 
being induced thereby, did subscribe for and take up a large 
number of the said shares, and paid the sum of five hundred 
pounds in respect thereof. Whereby the plaintiff has lost 
the said sum of five hundred pounds and the use of the same 
and interest thereon for a long time, and was put to great loss 
and expense in inquiring into the truth of the said represen- 
tations and was otherwise greatly injured, and the plaintiff 
claims 8002. 

Plea: Not guilty. 
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The action was tried on 4th, 5tb» 8th and 9th September, 1884, istf 
before His Honour Sir G. Innes. The jury returned a verdict for casmaiM 
the plaintiff, damages 5352. ^* 

On 28th October, a Rule nisi was granted to set aside the verdict 
and to enter a nonsuit or verdict for the defendant or f ora new trial, 
upon the grounds — 1. That His Honour should have nonsuited the 
plaintiff on it appearing that the alleged false representation was 
not in writing. 2. That upon the admitted facts of the case, the 
plaintiff could not recover, the representation relied upon by the 
plaintiff being one within the meaning of 9 Qeo. lY., c. 14, 
sec 6 (1> adopted by 4 Will IV., Na 17. 

Pilch^ (FiOd with him) for the defendant, now (11th Feb.) 
moved to make the Rule absolute — ^The plamtiff cannot main- 
tain this action unles he proves that the representation was 
made in writing : Sec; 6 of Lard Tenterden'a Act (1). A state- 
ment of the law will be found in Addison on Torts (4th Ed.) pp. 
8S8-9. The representation was dearly as to the credit or ability 
<^ tiie company. It ia no answer to say that the defendant was 
a shareholder ; it was held in Devaux v. SteinkMsr (2), that a 
representation by a^ partner as to the credit of the fivm is a repre- 
sentation as to "the credit of another person" within the meaning 
of the Statute. The word "person" also includes a company : 
Boyd V. Croydon Rail. Coy. (3). If the representation had been 
made by the defendant in the usual scope of his employment as 
agents the company or the directors would be liable : Barvdck v. 
SngUsk Joint Stock Bank (4), Wontner v. Shavrp {h\ Maxikay v. 
Commercial Bank of New Brunswick (6)^ Gerhard v. Bates (7). 
in every case reported in the books the representation was in 
writing. 

(1) 9 Geo. IV., c. 14* sec. 6, enacts:-* Bnch r^resentation be made in wiiidng, 

"That no action shaU be brought, aigned by the party to be charged there- 

whereby to charge any person npon or with."— 2 ChiUy^s StaJhUM^ 177. 
by xeaaon of any representation or (2) 6 Bing. N.C. 84. 
assnrsnce made or given concerning or (3) 4 Bing. N.C. 669. 
relating to the character, conduct, (4) L.B. 2 Ex. 269; 36 L. J. Ex. 147. 
ciedit^ ability, trade or dealings of any (5) 4 C.B. 404. 
other person, to the intent or purpose (6) L.R. 5 P.C. 394; 43 L.J. P.C. 34. 
that snch other person may obtain (7) 2 E. & Bl. 476; 22 L.J. Q.B. 364. 
^cndit, money* or goods upon, unless 
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1885 [Sib J. Martin C.J. In Lyde v. Barnard (8) the judges Beem 

Christzan~ ^ think that the section only applies where money or goods 
Wmos. ^^^® ho&ti obtained on credit.] 

The Statute would clearly apply to the ca^e where a person 
gets money on a representation as to the solvency of another 
person. What difference in principle is there where the repre- 
sentation is made as to the solvency of a company, who are 
alleged to be issuing new shares in order to increase their 
capital? The representation is as to the credit of another 
person. The defendant stated that the money was required, not 
to pay off an existing liability, but to extend the operations of 
the company : that was a representation as to the credit of the 
company. It is immaterial whether the defendant obtained a 
loan from the plaintiff on behalf of the company, or whether he 
sold shares for the purpose of raising money to .pay off its 
liability. The principle is the same, the effect being that the 
defendant obtained the plaintiffs money. The words used in the 
Statute are "obtain credit money or goods," and they include any 
case where money has been obtained by means of a representa- 
tion as to the credit or ability of a third person. The word 
"upon*' is surplusage. 

Salomons^ Q.C. ((7. B. Stephen with him) showed cause — 
Lord TenterderCs Act was passed in order to prevent evasion of 
the provisions of the Statute of Frauds, by which a guarantee 
must be in writing: it does not apply to the case where the 
contract of sale was made with the defendant, but it applies 
only where the representation sued on was made by a stranger 
to the contract. If the contention on behalf of the defendant is 
right, then the company might be made liable, although the 
plaintiff could not recover against the present defendant. The 
section applies only to cases where money or goods have been 
obtained on credit: Addison on Toiis, p. 838; Barwick v. 
English Joint Stock Bank (9); Wontner v. Shairp (10); Gerhard 
V. Bates (11). In Mackay v. Commercial Bank of New Brans- 

(8) 1 M. & W. 101. (10) 4 C.B. 404. 

(9) L.R. 2 Ex. 259; 36 L.J. Ex. 147. (U) 2 E. & Bl. 476; 22 L.J. Q.B. 364. 
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wick (12), and Lyde v. Barnard (13), the representations were 18S5 
by parol only. If the defendant's contention is correct, then the chbiotiak" 
argument in Watson v. Earl of Ckarlemont (14) was unnecessary. ^• 
The defendant, being the agent of the company, receiving a con- 
sideration for the work which he was doing, was, in the transac- 
tion between him and the plaintiff, in the position of a principal. 
The Statute, therefore, does not apply, as the contract for the 
sale of the shares was made between the plaintiff and the 
defendant. 

Pitcher in reply — ^The question in Lyde v. Baimard (13) was 
whether a representation as to value, and not of the personal 
ability of any person to pay, was within the Statute. Lord 
Abvnger sajs that the value of the property of which a man may 
be possessed, and his personal ability to pay his liabilities, are 
inseparable. The defendant was not a principal ; if the plaintiff 
had refused to fulfil his contract, the company alone could have sued 
him. The mere fact that a person gets a commission for mising a 
loan would not prevent the operation of the Statute. In Wataon 
V. EaH of Ckarlemont (14) there was no evidence of fraud. As 
to the argument that the representation must be by a third party, 
the case of Devaux v. Steinkeller (15) is decisive, and that case has 
not yet been answered. 

[Snt J. Martin C.J. In Richardson v. Dunn (16) the repre- 
sentation was by parol.] 

In that case the point was not taken. 

SiK J. Martin C.J. This is an action of deceit, brought by the Martin C.J. 
plaintifiT to recover damages for his having been induced by the 
defendant to buy some shares in a joint-stock company, on the 
representation that this company was under no liability, and that 
its property was free from any mortgage ; whereas, in point of 
fiict, the company owed 15,0002. and had mortgaged its property 
to secure that sum. There was a conflict of evidence in this case 
as to the making of this representation, but there was ample 

(12) LlR. 2 P.O. 394; 43 L.J. P.O. 34. (14) 12 Q.B. 856; 18 L. J. Q.B. 65. 
(14) 1 M, & W. 101. (15) 6 Bing. N.C. 84. 

(16) 8 C.B. N.S. 655; 30 L.J. C.P.44. 
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1866 evidence to warrant the jury in coming to the conclusion that such 
Cggjgruv ^representation was made, and that it was untme to the defendant's 
•'• knowledge. The jury found for the plaintiff, with B55L damages, 
being the whole amount which the plaintiff had paid for the shares 
in the company. We are now asked to make absolute a Rule 
nisi to enter a veixlict for the defendant (leare having been 
reserved by consent of parties to do so), on the ground that the 
representations ought to have been in ¥rriting in order to entitle 
the plaintiff to succeed in this action. We are referred to sec. 
6 of Lord Tenterden'a Act. [His Honour read the section (17).] 

A number of cases have been cited during the argument, but 
no case has been brought to our notice in which it has been held that 
the section of the Act which I have referred to relates to anything 
but a representation as to the ability of the person from whom it is 
sought to procure from a third party any money or goods. In 
Roscoe's Nisi Prius will be found an enumeration of different 
kinds of fraudulent misrepresentations or deceits, and a number 
of instances of actions of that kind are contained under that 
heading. The first heading is ''Misrepresentation of Solvency/' 
and it is under that heading that Lord Tenterden'a Act is cited, 
and then there follow other misrepresentations to which it is 
said that the Act does not apply. But so far as an action for 
misrepresentation of solvency is concerned, the section does 
apply, and was intended to apply. Those are cases where a 
person represents to another that a third party is solvent and 
able to pay for the goods, or to repay the money for which credit 
is to be given, and it turns out afterwards, on the money being 
lent or credit given or goods delivered, that the representation 
was unfounded. This statute was passed in order to prevent the 
person so deceived from recovering unless the representation was 
made in wiiting. 

The case of Lyde v» Barnard (18) was a case of that sort. In 
that case the plaintiff was induced to advance to Lord Edward 
Thynne a sum of 9992., for the purchase of an annuity secured on 
a certain interest in trust funds of which defendant was trustee, 
on the representation that the funds were charged only with 
three annuities, whereas the defendant knew that the funds were 

(17) See note (1) on page 25. (IS) 1 M. & W. 101. 
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also cWged with a mortgage for a large amount. The plaintiff 1885 
was non-suited, on the ground that the representation was within Chbistun 
see. 6 of Lord TerUerden'a Act On the case coming before the Wooxms. 
Court of Exchequer on a motion for a new trial, the Court differed 
in opinion ajs to whether-^inasmuch as the inquiry was as to the 
state of the property, and as the answers to these questions were 
false — the representation was as to the ability of the person seek- 
ing to borrow the money. As to the Act applying in a case of 
that sort, there was no difference of opinion. On the point which 
we now have to deteTmiue, there was no difference of opinion 
among the judges who decided Lyde v. Barnard (19), although 
between that decision and the date of the passing of Lord 
Tenierden's Act there must have been hundreds of cases tried in 
the British Empire in which that point arose, I never heard of 
any case, and certainly none has been referred to, in which it was 
held that representatioxis like the one in this action must be in 
writing. We must regard this application as an experiment. So 
far as regards a misrepresentation of solvency, the Act applies, 
bat as to the state of any person's property it does not apply. 

We need not, however, trouble ourselves with the cases, but 
we may look at the words of the Act itself. We do not require 
authorities in order to enable us to determine questions of this 
kind Where cases in point have been decided, we ought to 
follow them, especially if the decision is by a Court of Appeal. 
But where no authorities in point have been cited, it is idle to take 
up our time by referring us to a number of inconclusive cases, 
from which it is sought to draw a particular conclusion by means 
of &Ise analogiea The words of this section are plain. What the 
Legislature intended to prohibit was the making of a false 
representation as to the credit or ability of a person, which means 
nothing more than the ability of a person to pay money. 

Faucett J. I confess I have had some difficulty in coming to Fauceu J. 
a determination on this question. It is a matter of considerable 
importance. But when we consider the object of this Act, we 
may be able to see with tolerable clearness what was the inten- 
tion of the Legislature in passing sec. 6 (20;. It was intended to 

(19) 1 M. & W. 101. (20) Sm note (1) on page 25. 
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1885 supplement the 4fth sec. of the Statvie of Frauds, which pre- 

CBB3mAv~ vented an action being maintainable on a promise to be respon- 

W^Ds. ^^^^^ ^^' ^^^ ^^^^ ^' another, unless such promise was made in 

writing. It was considered that the intention of that Statute 

was evaded by bringing the action in a particular form, that is to 

say, by framing it in deceit and not in contract 

A number of cases have been cited before us. It has been held 
that an agent, making a contract with his principal, may be 
treated as a person distinct from his principal ; that a partner 
may be treated as a different person from the other members of 
the firm ; it is considered that he is one per8on,and the firm of which 
he is a member is another. I confess that these cases struck me 
as going very near this case ; because the defendant here is an 
agent who makes a contract for a company of which he is a 
shareholder, and these cases decide that the company is in the 
position of a third person in respect to him. Moreover, he 
received a commission from the company employing him. 

I now come to the real point which we have to decide : that 
this case does not come within the Statute at all, and that the 
Statute merely applies, where a person obtains money or goods 
on credit, and in no other case, extending the operation of the 
StoUute of Frauds ; and that it does not apply to a case like this, 
or to a purchase of shares. I am inclined to think that the inquiry 
in this case was not as to the ability of the company to pay a 
debt It was not an inquiry as to the ability of the company to 
repay the purchase-money of the shares, but merely as to the 
means which the company possessed for the purpose of carrying 
on its business. The repxfesentation, therefore, was not within 
the Statute. Further, the sale of shares does not appear to be 
contemplated by, or to be within the words of the enactment, 
which applied only where goods or money have been obtained. 
The case of Lyde v. Barnard (21) is a strong case, as showing the 
opinion of the judges as to what was a representation concemiug 
the ability or credit of a person. I should be inclined to think 
that an inquiry as to the state of the property owned by a person ' 
was an inquiry as to the ability of that person to pay a debt. 
There is, however, no case in point as to whether the Statute only 

(21) 1 M. & W. 101. 
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applies where money is obtained or goods are obtained on credit 1885 
The case of Richardson v. Dunn (22) has been referred to, and cbbistias' 
appears to support the view which we take, although the ques- ^^^g 
tion actually determined by the Court was as to the measure of 
damages. The question for our determination now was not, 
however, raised in that case ; perhaps because it was not con- 
sidered worth raising. I have had considerable doubt ; but, on 
the whole, I concur with His Honour the Chief Justice. 

WiNDEYEB J. I entirely concur with His Honour the Chief Windeyer J. 
Justice in thinking that the provisions of sec. 6 of Lord Tenier- 
den's Act have no applicability to the circumstances of a case like 
thia 

A number of cases have been cited, but it appears to me that 
the true construction of this Statute is given in the case of Lyde 
V. Barnard (23). It is no doubt a fact that the four judges who 
sat in that case were divided in opinion as to whether the parti- 
cular representation made as to the state of Lord Thynne's pro- 
perty amounted to a representation as to his ability to meet certain 
engagements. On an examination of the case, however, it appears 
to me that, although the judges differed in opinion on that point, 
they really agreed on the principles to be regarded in construing 
the Statute. Applying these principles to the circumstances of 
this case, it is clear to my mind that if this case were before the 
judges who heard Lyde v. Barnard (23) they would be unanimous 
in deciding that it is not within the Statute. Oumey B. says, 
page 104 : — " It is to be observed that this is not an inquiry into 
the value of a thing which is to be purchased, but an inquiry into 
a portion of the ability of a borrower of money, who is to give 
both his personal security and the pledge of a particular fund. If 
it concerns or relates to his ability, in any respect whatever, it 
seems to me to come within the Act." It may be inferred from 
the words I have read, that in the opinion of Baron Qumey, that 
if the inquiry was as to the value of a thing to be purchased, it 
would not be within the Statute. Mr. Baron Alderson says 
(page 109) in the same case : — " The representation must be ' to 
the intent that the third person may obtain credit, money, or 

(22) 8 C.B. N.S. 655; 30 L.J. C.P. 44. (23) 1 M. & W. 101. 
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1885 goods upon/ which appears to me to show that the object of the 
QsBisaAs '^ci' ^^ confined to cases in which a third person's responsibility 
WoioB. ^ trusted," Mr. Baron Parke says (page 116): — " I do not by any 
means intend to say that a representation as to the condition or 
value of a particular part of a man's property may not relate to 
or concern his 'character, credit, &c.' within the meaning of these 
words; it would do so where the declared object of the 
inquirer should be to give credit to a third person upon 
his personal responsibility, and he is seeking information as to 
part of the means which constitute its value; but where the 
representation is made as to the state of part of the property of 
such person, not as an element of trustworthiness, but with a view 
that the inquirer should obtain a right to the thing itself, I am 
of opinion that such a representation in no way relates to or 
concerns the character, conduct, credit, ability, trade, or dealings 
of that third person within the meaning of this Act. Lord 
Ahinger says (p. 123) : — *^ It seems to me, therefore, that the true 
construction of the statute is, that the representation or assurance 
should concern or relate to the ability of the other person, effectu- 
ally to perform and satisfy the engagement of a pecuniary 
nature, into which he has proposed to enter, and upon the faith 
of which he is to obtain money, credit, or goods." 

Taking all these passages together, it appears to me impossiblo 
to suppose that these judges would have had a moment's doubt iu 
deciding, in a case like the present, as to the inapplicability of 
the Statute. Take Lord Abmger'a construction ; the question is 
whether this was an inquiry relating to the ability of i^other 
person. Now in this case the company simply proposed to sell 
certain shares to the plaintiff, and the inquiry was made, not for 
the purpose of finding out whether the company were in a position 
to make over these shares to the purchaser, but simply to find out 
the value of the property which the plaintiff was going to buy. 
It is impossible, in my mind, to hold that the Statute applied to 
a case of this sort. 

EvXe dUcluirged, with costs* 

Attorneys for plaintiff: Norton ik Co, 
Attorney for defendant : O'Brien. 
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SOdppmff^BUl of lading^MaUer^s lidbilUy limited to nU invoice eost-^oods 9old JV6. 16. 

formore. 

Hie plaintiffif, oonaignees of goods, brought thia aotion agabst the master of the J^arlin C.J., 
Tsssel to recover damages for injury to their goods. The bill of lading contained f^^^^^tj^^ J* 
a stipnlAtion that " the shipowners' liability in case of loss or detention or injury j^^ j 
to goods, for which they may be responsible, to be calculated on, and in no case 
to exceed the net invoice cost.'* At the trial it was proved that the goods were 
damaged by rain after being landed on the wharf; but, on being sold by auction, 
tfaey realised more than the net invoice cost. Verdict for the plaintifis, 

HMt that the platntififo, by reason of the stipulation in the bill of lading, were 
not entitled to any damages at all ; and a verdict was, pursuant to leave reserved^ 
entered for the defendant. 

New Tkial Motion. 

Declabation. 1. In the first count the plaintiffs sued the 
defendant, the master of the s.s. Oulf of Venice, for that in con- 
sideration of the plaintiffs causing to be shipped in good order 
and condition, on board the s,a Chilf of Venice, in the port of 
London, certain goods — to wit, ninety-four cases of manufactured 
iobaoeo, seventeen cases of cigarettes, and one case of show 
cards — of the plaintiffs for the purpose and on the terms herein- 
after mentioned, the defendant, by a bill of lading made on 
the 10th September 1883, promised the plaintiffs that the said 
goods should be delivered in like good order and condition at 
Sydney (certain perils and casualties excepted) to the plaintiffs. 
Averment, that the delivery of the said goods in good order and 
condition as aforesaid was not prevented by any of the said 
perils or casualties. Averment of performance of conditions 
precedent. Breach, that the said goods were not delivered in 
like good order and condition to the plaintiffs at Sydney afore- 
said, but in a damaged condition, whereby, &;c. 

2. The second count was framed on a bill of lading of 10th 
September 1883, by which the defendant promised to deliver 
the goods in the first count mentioned to the holder of the 
original through bill of lading for the goods per Egyptian 
Monarch, at New York, or to his or their assigns. Averment, 
that the plaintiffs were the holders of the said through bill of 
lading for the said goods. Breach as in the first count. 

H.a.W.B, VoL VI^ Law. C 
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1885 3. TliethiideoimtwassiinilartoiheseeoiidyWitfai^ 

g^yp^ thai the pUintifFa alleged that they were the indorsees from the 
holders of the original biUs of lading per Egj/ptian Monarch, to 
whom it was alleged that the "pzopertj in the said goods thereby 
passed. Breadh as in the first eoant. 

4, 5. Hie fourth and fifth eoonts are set oat in the rqK>rt of 
the aignment on the demurrer (5 N&W. L.R, p. 146.) 

Pleas: As to the first, seeond, and third eoonts — 1. Nan 
asaumpnt ; 2. A denial of the alleged breaches ; 3. That by 
the said bill of lading it was agreed and provided that the 
deliveiy of the said goods at Sydney aforesaid should be from 
the said ship's deck, at her anchorage, where the defendant's 
responsibility should cease. Averment, that the injury and 
damage complained of were caused and took place after the said 
goods were delivered from the said ship's deck, at her anchorage 
at Sydney aforesaid, and not otherwise ; 4. That the said perils 
and casualties so excepted were (amongst others) loss or damage 
resulting from any of the following causes or perils — ^that is to 
say, insuflicieney in packing <»* in strength of the packages, loss 
or damage from breakage, leakage, sweating, evaporation or 
decay, effects of climate or heat of holds, neglect, debnlt or error 
in judgment of the master, mariners, engineers, or others in the 
service of the owners. Averment, that the alleged injury and 
damage were loss and damage resulting firom the said causes and 
perils herdnbefore mentioned and not otherwise. 

5— As to the fourth count. Not guilty. 

6 and 7 — A& to the fourth count, are set out in the aignment on 
demurrer (reported 5 N.S.W. L.R, p. 146.) 

Hie action was tried on 23rd September, 1884, before His 
Honour Sir G. Innes, Verdict for the plaintiffs : damages 701. 
88. IcL; leave being reserved to move the FoU Court to enter a 
verdict for the defendant. 

The vessel arrived in Sydney Harbour on 27th November ; 
she was not, however, reported until the 28th November. The 
captain obtained a permit under sea 48 of the Customs Regula- 
tion Act (42 l^ct No. 19), and about 6 o'clock on the morning of 
the 28th he began discharging his vessel at defendant's 
whaxfl About 4 o'clock in the afternoon of the same day the 
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plaintiffs passed entries^ and obtained a delivery order. At 4.40 1885 
the plaintiffs' goods were landed, and about the same time the Hbydb 
landing waiter received word from the Custom House that g*^* 
entries for these goods had been passed. At 5 o'clock heavy 
rain fell, causing damage to plaintiffs* tobacco, which had not been 
stored, but lay exposed on the wharf. 

The tobacco was afterwards sold by auction, and realised more 
than the net invoice price, but less than the selling price in 
Sydney of the same quality of undamaged tobacco. 

The clause in the bill of lading relating to the liability of the 
shipowner for damage to goods shipped by them, is as follows : 
— " The shipowners' liability in case of loss or detention or injury 
to goods for which they may be responsible, to be calculated on, 
and in no case to exceed the net invoice cost." 

On 28th October, 1884, the defendant obtained a Rule nisi pur- 
suant to leave reserved: — 1. Upon the grounds reserved at the 
trial. 2. That the verdict was against evidence, and the weight of 
evidence. 3. That the evidence showed a complete delivery in ac- 
cordance with thebill of lading. 4. That defendant was notliablefor 
injury occurring to the goods after they left the ship's deck, when 
the defendant's responsibility ceased. 5. That the plaintiffs were 
not entitled to recover any damages, inasmuch as it appeared in 
evidence that the goods realised more than the invoice cost. 6. 
That the plaintiffs did not prove any damages to which they were 
entitled under the terms of this bill of lading. 

Salomons, Q.C. {Owen, Q.C., and C, B, Stephen with him) for the 
defendant now (16th February) moved to make the Bule abso* 
lute. As to the first four grounds : — There has been a complete 
delivery in terms of the bill of lading " from the ship's deck at her 
anchorage": Tinsley v. Cook (1); Virgo v. Cook (2); Barraclough 
V. Orient S,N. Coy. (3); Petrocochino v. Bott (4). The defendant 
is also protected by the clause in the bill of lading, by which he is 
not to be responsible for the neglect, default, or error in judgment 
of the master^ mariners, or crew : The Duero (5); sec. 60 of the 

(1) 2 N.S.W. L.R. 363* (3) 4 N.S.W. L.IL 76. 

(2) 3 N.S.W. L,R. 102. (4) L.R. 9 C.P. 355. 

(5) L.R.2Adm.393. 

C2 
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1885 CukoTns Regulation Act. The tobacco was sold for more than 



Hkyds the invoice cost, and under the clause at the end of the bill of 
Swan. Coding, the plaintiffs cannot recover any damages. 

Stephen, Q.C., and PUcher showed cause — We were not 
bound to be ready to take delivery until after the expiration of 
twenty-four hours from the report The ship was not reported 
until the 28th, and we have twenty-four hours from that time 
within which to pass our entries : sec. 47. 

[Sir G. Innes J. Tou passed entries and obtained a delivery 
order before the goods were landed. Sir J. Martin C.J. The 
section only provides that the consignee shall have twenty-four 
hours after report within which to pass entries.] 

The entries were passed at 4 o'clock and the goods were landed 
at 4.40, before we had time to send carts to take them from the 
wharf. The goods were landed before the usual time, and for 
the sole convenience of the ship. The provisions of sec. 47 would 
be a dead letter if the master could land goods whenever he 
pleased. There was at most a constructive delivery by putting 
the goods on the wharf; the delivery order was not presented; 
we had not sufficient time after passing entries to take the goods 
from the wharf, nor had the defendant notice of the entries 
before landing the goods. We had a right to assume that the 
defendant had complied with sec. 48, and that the goods were 
either on the ship or in a warehouse. There beiog no actual 
delivery, but at most a constructive one, the fact of our having 
passed entries will not make that a delivery which otherwise 
would not be one. Landing, without notice of the permit, is not 
delivery within the terms of the bill of lading. The fact that 
we were in a position to ask for the goods will not make that a 
delivery which otherwise would not be a delivery within the 
terms of the bill of lading. The delivery contemplated by 
sec. 48 is to the warehouse keeper. 

As to the 7th plea, the question is whether there was delivery 
in terms of the bill of lading. The clause rendering the captain 
not responsible for the **said peril hereinbefore mentioned," is not 
applicable to damage caused after landing. The contract for the 
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safe carriage of the goods had then, to a certain extent, been per- 1885 
formed^ and the voyage had been completed. The provisions of hbtdk 
the Statute cannot be overridden by the bill of lading. As to ^^'^^ 
the damage, the indemnity is not limited to the cost price of the 
goods in England. The limit intended is twice the invoiced 
price of the goods. 

No reply was called for. 

The judgment of the Court (Their Honours the Chief Justice 
Mr. Justice Windeyer and Sir G. Innes) was delivered by : — 

Sir J. Mabtin C.J. This is an action brought by the con- Martin c. J. 
signees of goods against the master of the steamship the Oulfof 
Venice, to recover damages for the deterioration which such 
goods suffered after being placed by the defendant on the 
wharf. 

Some very important points have been raised by the pleadings, 
which pleadings formed the subject of a decision in the Court on 
demurrer, on which occasion certain principles were laid down 
by us. On this present argument certain matters have been 
gone into, which involve points which do not appear to have 
been settled by the previous decision of the Court. If it were 
necessary for our decision to go into these matters, we might 
have some difficulty in coming to a conclusion. But from the 
view which we take, it is not necessary to decide whether or 
not the landing of these goods oni the wharf in Sydney under 
the circumstances of this case, was a delivery in terms of the 
bill of lading. It might be that the principle on which certain 
cases were decided here would be sufficient to guide us in 
determining that point. But as we are not called upon to 
decide that question, we say nothing about it one way or 
another. 

With reference to the clause in the contract which relieves the 
defendant from liability, among other things, for damage caused 
by the negligence of the master or mariners, we also say nothing. 
That may be a question of considerable difficulty to determine 
satisfactorily. But the decision of this case will depend on 
another question, which I will now mention. 
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1885 The point on which the present decision must turn is: Whether 

HsYDK the plaintiffs were entitled to any damages at all, by reason of a 
SwAK stipulation in the contract in the following terms : — " The ship- 
owner's liability in case of loss or detention or injury to goods for 
which they may be responsible, to be calculated on, and in no 
case to exceed, the net invoice cost." At the trial there was no 
evidence given as to what the net invoice cost of these goods 
was, or whether it would be the price of the goods at the place 
where they were sent to, or the original cost price with charges 
added. Although the invoice does not appear to have been put 
in evidence, it is stated that these goods, on being sold, realised 
an amotmt in excess of the invoice price; that is to say, that 
these goods realised not only the net invoice price, but something 
more. It has been contended that as the contract limits the 
damage to the invoice cost only, the plaintiffs, having received 
that amount, have no right to come into Court to ask for 
damages. It is said that the proper construction to be put on 
this clause is that the damages are not to exceed an amount 
which would be equal to the net invoice price ; that is to say, 
that if the invoice price was 108., and the damage was ll8., the 
only effect of the clause was to limit the amount of damages 
to 10a. That does not appear to us to be a proper view to take 
of this stipulation. Among other things, the framers of this 
clause must have had in view the case of these goods being lost 
altogether. If the goods were so lost, then the consignees would 
get the net cost and no more ; if they were damaged, they would 
recover an amount which, if added to what they realise or were 
worth in their then state, would be equal to the invoice price. 

This verdict must be set aside and entered for the defendant 
instead of the plaintiffs. The plaintiffs are entitled to nothing. 
The contract limits the amount which the shipowner is liable for, 
and the amount which the consignees may claim for. If, before 
the action is commenced, the invoice price has been actually 
received, there is no damage, and no cause of action. 

Rule ahaolute, vnth costs. 
Attorney for plaintiffi : Sly. 
Attorneys for defendant : Bradley & Son. 
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GODFREY V. POOLE and Another. 1886 



Privy ChuneU appeal— AppUecUion to order appeUarU to complete tranecript, and in Feb, 13. 
default for leave to put the bond in suU-^urisdiction, 

The plaintiff having obtained leave to appeal to the Privy Council, and having Martin C, J. ^ 
neglected for six months to make up a transcript or proeeoute his appeal, the !^ 

defendants now applied upon notice that the plaintiff be ordered, within one month, jyindeyer J. 
to complete the transcript and take the necessary steps for prosecuting his appeal, 
and that in default the defendants be at liberty to put the bond in suit. 

Held, that the Court had no jurisdiction to make the order asked. After leave 
granted to appeal, the matter was in the hands of the Privy Council. Appli- 
cation disnussed, with costs. 

Motion^ upon notice, that the plaintiff be ordered within one 
month to complete the transcript, and take all such steps as may 
be necessary for duly prosecuting his appeal to Her Majesty-in- 
Council from the decree herein, dated 26th February 1884, and 
for which appeal leave was granted to him by order dated 23rd 
May 1884. And that in default thereof the defendants may be 
at liberty to put in suit the bond given to the Prothonotary to 
this honourable Court, by James Hunt and Eugene Elotz, as 
sureties for the said plaintiff, dated 2nd June last, on the grounds 
that the plaintiff has not prosecuted the said appeal with all due 
diligence,'as provided by the said bond ; or that such other order 
may be made as the Court shall think fit ; and that the plaintiff 
may be ordered to pay to the defendants (when taxed) their 
costs of and incident to the application on which the said order 
of 23rd May last was made, together with the costs of and inci- 
dental to this application. 

The following facts appeared from the aflSdavits filed: — On 2nd 
October 1882, the plaintiff filed his statement of claim in the 
Supreme Courts in its Equity jurisdiction. On 9th August 1883, 
by decree of His Honour the Primary Judge, the statement of 
claim was dismissed with costs. The plaintiff appealed to the 
Fall Court, and on 26th February 1884, the appeal was dismissed 
with costs (1). On Ist March the plaintiff filed a petition for 
leave to appeal to the Privy Council. Leave to appeal was 
grrmted on 23rd May, and the usual bond to prosecute the appeal 
(1) Reported 6 K.S.W. L.R. Eq. 1. 
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1886 with due diligence was given on 2nd June 1884. No steps have 

GoDFRKT l^en since taken by the plaintiff. 

PooLB. ^^ ^^^ April 1884, the defendants obtained a certificate for 

their costs of the proceedings in the Supreme Court ; and they 
issued execution on 25th April, but realised nothing. On 10th 
May 1884, they obtained a Rule nisi to sequestrate the plaintiff's 
estate as insolvent ; but in June the Rule was discharged with 
costs, on the ground that the application was for the purpose of 
preventing the plaintiff from proceeding with his appeal to the 
Privy Council. 

Barley, Q.C. (A. H. Simpson with him), in support of the 
motion — The plaintiff has not applied to the judges for their 
reasons, and has not prepared the transcript. We are not 
entitled to have the transcript prepared; the plaintiff, as appel- 
lant, has the carriage of the appeal. Until the transcript is filed 
in the Privy Council, the suit is in the hands of this Court; the 
Privy Council know nothing of the appeal until the transcript is 
filed. We ask that the plaintiff be put upon terms to prosecute 
the appeal with due diligence: Macpherson's Privy Council 
p. 94. 

Salomons, Q.C. {Armstrong with him), showed cause — ^The 
matter is solely within the jurisdiction of the Judicial Committee 
of the Privy Council. By sec. 24 of the Act 3 & 4 W. IV., c. 41, 
power is given to the Queen-in-Council to make rules and orders, 
and regulations for preventing delays in the making or 
hearing appeals. The fifth order-in-council only says that 
security shall be given "for the prosecution of the appeal;" no 
time is fixed for obtaining the transcript. We have a year and a 
day within which to prosecute our appeal. This Court has no 
jurisdiction except to grant leave to appeal: Macpherson's Privy 
Coun/nl, p. 96. We ask for costs. 

Barley in reply. 

MartinC.J. SiB J. MARTIN C.J. In this case the plaintiff had a decree 
pronounced by this Court, in its Equity jurisdiction, against him 
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about twelve months ago, and, within the time limited for that 1886 
purpose, he presented his petition to appeal from that order to Godfrby 
the Privy Council, on the requisite security being given. But p^^lb. 
he has not yet obtained a copy of the judges' reasons for their 
decision, nor has he sent the transcript to the Privy Council. 
Twelve months have elapsed, and no transcript has been prepared 
or sent. In that state of things, the party succeeding in the suit, 
that is to say, the defendants, apply to this Court that permission 
be given to them to put the bond in suit, unless within a month, 
or such time as the Court may fix, proceedings are taken by the 
plaintiff to send on the transcript to the Privy Council. This 
motion is opposed, on the ground that it is not one which this 
Court can grant 

There is no doubt that this is the first instance of an applica- 
tion of this kind being made. We have no previous decision to 
guide us in the matter, and we must give our judgment from 
a consideration of the terms of the authority conferred on this 
Cburt by the orders-in-council. 

When once an appeal to the Privy Council is allowed — and 
such allowance is regulated by the fifth of these orders — it can 
only be on security being entered into within the time limited. 
The appeal being allowed, all that is necessary in order to give 
jurisdiction to the Privy Council has taken place, and the matter 
is then in the hands of that tribunal. Supposing that we granted 
this application, and fixed a month within which the plaintiff 
was to proceed with the appeal, and directed that in default the 
bond should be put in force, that would not prevent the plaintiff 
from applying to the Privy Council for special permission to 
appeal If the Privy Council granted the application, what 
would be the position of this Court ? That question shows that the 
proper place for the defendants to make their application is to the 
Privy Council itself. Many applications have been made to the 
Privy Council [to order the dismissal of an appeal for want of 
prosecution, but I am not aware of any being made when no 
transcript has been filed. It is said that the Privy Council can- 
not have cognisance of the suit where no transcript has been sent, 
and there seems some force in that contention. But there would 
be no difficulty in bringing the matter before the Privy Council, 
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1886 by setting forth the substance of the transcript and the delay of 
QoDFBET tihe plaintiff. I admit that this would involve extreme iucon- 
venience to the suitors, but that inconvenience arises from giving 
the right of appeal to a distant tribunal We may suppose a case 
in which, after an extreme lapse of time, the Privy Council may 
grant leave to proceed with an appeal. It is a possible case that 
the Privy Council might postpone an application for leave to 
appeal and keep the successful party out of the fruits of his 
judgment for a very long time. We might in such case take 
upon ourselves the responsibility of enforcing the judgment, and 
such a step might bring about a conflict of jurisdiction. 

But in this case no such necessity has arisen. The Privy 
Council is the proper tribunal to deal with this matter, and to it 
the application must be made. I think we must refuse this 
application, with costs. 

Faucbtt J. I am of the same opinion. Under the Order referred 
to it is quite clear that when the Court grants leave to appeal from 
its decision to the Privy Council, it has nothing further to do with 
the action. It is rid of it altogether, and it loses jurisdiction over 
the matter. The action is then in the hands of the Privy Council. 
Here, then, is an Order of this Court granting leave to the plaintiff* 
to appeal ; and after such Order the appellant may prosecute his 
appeal before the Privy Council. We are now asked to reverse that 
Order, and to say that we do not grant leave to appeal unless 
certain conditions are complied with. The only way to get rid 
of the Order of this Court is to apply to the Privy Council ta 
dismiss the appealforwant of due prosecution. ThisCourt has now 
no further power to interfere. It is not necessary to consider the 
possibility of the Privy Council taking a particular course ; and 
I do not think it necessary to make any observations as to what 
our course of proceeding would be under such circumstances. 
This application must be dismissed ; and the respondent, having 
been put to the expense of opposing the application, must have 
his costs. 

WiNDEYER J. We have no power to grant this application. 
Under the 5th Rule, when the Court has granted leave to appeal. 
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the matter is oat of its hands, and in the words of the 5th Bnle : 
— " The party or parties shall be at liberty to prosecute his, her. 
or their appetJ." The applicants ask for something which this 
CSonrt cannot order. If we made the Order asked for we might 
be put in the position of interfering in a matter in which the 
Privy Council would have a right to say what course should be 
pursued. 

Application ddsmisaed, mth caste. 
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Attorneys for the plaintiflf : Deame <fe Deane. 
Attorney for the defendants : Fergvsaon, 



REGINA V. O'NEILL. 

^igU <^ judffe to r^fiise to aUow counsel to defend— Discretion— Oriminal Law 
Amendfnent Act, 8, 342. 

The priBoner was tried at Goulbum Quarter Seasions. A barrister, who was a 
Crown proaecntor for the colony, appeared for prisoner. The judge, however, 
refused to aUow him to conduct the defence, although he had obtained leave to do 
•o from the Attorney-General, but offered to postpone the trial to enable the 
prisoner to instruct other counsel. After consultation, the prisoner refused to 
■ooept a postponement, and was defended by his solicitor, and convicted. 

Held, that the Gonrt could not interfere with the discretion vested in the 
judges of the District Court as weU as Supreme Courts in order to enable them to 
preserve order; and that even if they could, the prisoner, having been defended by 
his attorney, who was a counsel within the meaning of the Crimnal Law 
Amendment Act, had not been deprived of any legal right. 



March 5, 



FoiucettJ, 
and 



Case reserved from Qoulburn Quarter Sessions. The facts 
safficiently appear from the report of the judgment of His 
Honour the Chief Justice, given below. 



Sogers for the prisoner — ^XJnder sec. 342 of the Criminal Law 
Amendment Act (46 Vict. No. 17) the prisoner has a right to be 
heard by counsel No one can tell what difference was caused to 
the prisoner by his being deprived of the services of the par- 
ticular counsel he had chosen. If it is decided that a judge can 
exclude any counsel from appearing, except for actual misconduct 
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1884 in Courts who can tell the result ? Suppose a judge to take a 
Rboika dislike to any counsel, he might exclude him for the most trivial 
O'NioLL. ^^^^^ ^^ question whether a Crown prosecutor can defend a 
prisoner or not is a mere departmental one, with which the judge 
has nothing to do. If it be contended that the prisoner waived 
his right to have counsel appear for him, it may easily be under- 
stood that he would not like to have the charge hanging over 
him until the next Quarter Sessions. 

There was no appearance on behalf of the Crown. 

AfaHin C.J. SiR J. MARTIN C.J. The Court has now before it that which 
ought to have been submitted to it some time since— namely, the 
special case which the District Court Judge was directed to put 
before the Court. Why the judge did not send it before I can- 
not conceive. He had written two or three long letters in con- 
nection with it, and certainly might have saved himself all that 
trouble by sending a very short statement of the case which we 
have to determine. He has put the Court to the trouble of ex- 
tending the Term, and has delayed the trial of causes, which was 
an inconvenience to the Court and also to the suitors. 

According to the case stated it appears that the prisoner was 
put upon his trial before Mr. District Court Judge M'Farland, at 
Qoulburn, for some oflfence, and the judge, having heard that he 
was to be defended by a gentleman holding the position of Crown 
Prosecutor in one of the districts of the colony, privately com- 
municated to that gentleman that, in his opinion, it was not a 
correct course to adopt. When the case came on in Court, this 
gentleman, having previously obtained the consent of the At- 
torney-General to appear for the prisoner, did appear, and was 
about to conduct the defence, when the judge himself took 
exception to such a practice, on the ground stated in the case, 
that it was an indecorous and improper practice, and one which 
he ought not to permit. The judge stated this opinion in Court, 
and at the same time intimated to the prisoner and his attorney 
that if they desired to have a postponement of the trial in order 
to instruct other counsel, he was willing to grant such postpone- 
ment. It appeared that after a conference between the prisoner 
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and his legal adviser, it was thought best to allow the case to go 1885 
on, and the attorney appeared for the prisoner and conducted his Rboina 
defence, as the judge said, very ably. The result was that the q»nmll. 
prisoner was found guilty, and the question for the Court now to 
consider is whether the course taken by the judge was such as to 
render the trial invalid. 

I am of opinion that it was not. There can be no doubt that 
a judge of the District Court, as well as the judges of this and 
all other Courts, have necessarily entrusted to them the power 
to preserve order and decency in the Courts where they preside. 
If any person appeared as an advocate before a judge, whatever 
his position might be, and used expressions which were insulting 
to the Bench, or misconducted himself in any way — ^for instance, 
by persisting in doing things which were contrary to the ruling 
of the judge, coming into Court in a state of intoxication, or 
interfering in any way with the administration of justice — the 
jadge had power to exclude him, and in some cases had power 
to do more than exclude him. In this case the judge thought 
the Crown Prosecutor ought not to have appeared, and he inti- 
mated that opinion; and the question is whether the fact of 
his so acting was so entirely outside his jurisdiction and such a 
disadvantage to the prisoner that the conviction ought not to 
stand. Well, I am of opinion that the judge had power to 
exclude from the Court, or prevent appearing in a case, any per- 
son who came before him; and we cannot go into the propriety of 
the exercise of that power. That he had the power I do not doubt, 
hut in this particular case I do not think that he exercised it 
wisely. The Attorney-General having given the Crown Prosecutor 
permission to appear, it did not matter whether it was un- 
precedented or indecorous. But even supposing that the judge 
acted unwisely, he acted within his power and jurisdiction, and 
this Court cannot interfere with it. 

There is, however, more in the case than that. The GrimiTud 
Laio Amendment Act gives a prisoner the right to be defended 
by counsel, and there is a clause in that Act to the effect that 
attorneys are to be regarded as counsel. If the prisoner had 
heen deprived of that right by the judge, the case would have 
been different, but he was not deprived of the right. There was 
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an attorney, who within the words of the Act was a counsel, and 
he did appear and defended the prisoner, and therefore under the 
law the prisoner's defence was conducted by counsel The 
attorney might not have been as able a counsel as a barrister, but 
that is not. the question, I am accordingly of opinion that 
there was no mistrial, and that therefore the application must be 
refused. 



Fawxu J. Faucett J. I concur with His Honour the Chief Justice in 
thinking that the Court cannot interfere with the exercise of his 
discretion by the District Court Judge. At the same time, if I 
were called on to express an opinion as to that exercise, I should 
not be prepared to say that the judge acted unwisely in pre- 
venting a Crown Prosecutor from appearing on behalf of a 
prisoner. 

Windeyer J. WiNDEYER J. I concur in the decision of their Honours, 
without expressing any opinion as to the wisdom or expediency 
of the course taken by the judge. 

Conviction vjphdd. 

Attorneys for the prisoner : Betts & Carter ^ by Iceton Jk Faith- 
full 



Feb. 12. 



Privy 
Council. 



DAVIES V. HARRIS (No. 1). 

[Privy CJouncil.] 

Coats in slander— 2lJac. I., c. 16, sec, 6—11 Vict, No, 13, sec. 1. 

Sec. 6 of 21 Jac. I., c. 16, is impliedly repealed by sec. 1 of the DtfamcUion 
Act (11 Vict. No. 13), the Legislature having by the latter Statute expressed an 
intention to place actions for words spoken on the same footing, as regards costs 
and other matters, as actions for written slander. So held by the Privy Council, 
upholding the judgment of the Supreme Court. 

Appeal from the decision of the Supreme Court (reported 4 
N.S.W. L.R. 315) ordering the Prothonotary to tax the plaintiff's 
costs. The defendant having appealed, the following judgment 
was delivered 12th February, 1885, by the Lords of the Judicial 
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Committee of the Privy Council (1), upholding the decision of the 
Supreme Court : — 

Their Lordships are of opinion that there are no sufficient 
grounds for reversing the judgment of the Court below. 

Their Lordships are of opinion that the Colonial Legislature 
had the power to repeal the Statute of James (21 James L cap. 
16, sec 6) if they thought fit^ and they are also of opinion that, 
looking at the first section of 11 Vict. No. 13^ it was the intention 
of tiie Legislature to place an action for words spoken upon the 
same footing as regards costs and other matters as an action for 
written slander. Under these circumstances their Lordships 
think that the Statute of James as regards an action for words 
was impliedly repealed by the Act of the Colonial Legislature 11 
Vict. No. 13. 

Their Lordships will therefore humbly advise Her Majesty 
that the judgment of the Supreme Court be upheld, and that 
this appeal be dismissed with costs. 
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Appeal dzsmiased with costs. 

(1) Ptesent: Lobd Blacxbubn, Sir Babnbs Peacock, Sib Robert Collier, 
Sib Richabd Couch, Sib Arthur Hobhouse. 



APOLLO CANDLE COMPANY v. POWELL (Colleotor of Customs). 

[Prtvy Council.] 

(hutoms duties — Power to impose dvJty on substitute for dutiable article — 42 Vict. 
No, 19, s, 133—18 & 19 Vict. c. 64, ss. 1, 45. 

SecB. 1 and 45 of the ConsiUtaion Act (18 & 19 Vict. o. 54) confer on the Legisla- 
tue of the colony plenary power of legislation, comprising within their scope the 
enactments contained in sec. 133 of the Customs Regulation Act (42 Vict. No. 19). 
The GoTemor was, therefore, anthorised by the latter section in imposing a duty 
of Id. per lb. on stearine, as being, in the opinion of the collector of easterns, 
a sabetitate for candles. 

So held by the Privy Council, reversing the decision of the Supreme Court. 



Feb. 13. 
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Appeal from the decision of the Supreme Court (reported 
4 N.S.W. L.R. 160) giving judgment for the plaintiffs on 
demurrer. 
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On 13th February 1885, the following judgment was delivered 
by the Lords of the Judicial Committee of the Privy Council (1), 
allowing the appeal: — 

The main question in this case is whether sec. 133 of '' 2%e 
Cystoma Regidaiiona Act of 1879" of the colony is, or is not, 
ultra vires of the Colonial Legislature. The section is in these 
terms: — " Whenever any article of merchandise then unknown to 
the collector is imported, which, in the opinion of the collector or 
the commissioners, is apparently a substitute for any known 
dutiable article, or is apparently designed to evade duty, but 
possesses properties in the whole or in part which can be used, or 
were intended to be applied, for a similar purpose as such dutiable 
article, it shall be lawful for the Governor to direct that a duty 
be levied on such article at a rate to be fixed in proportion to the 
degree in which such unknown article approximates in its quali- 
ties or uses to such dutiable article; and such rate thus fixed 
shall be published in a Treasury order in the Grazette, and one 
other newspaper published in Sydney, and exhibited in the long- 
room or other public place in the Custom-house, and a copy of 
all such Treasury orders shall, without unnecessary delay, be laid 
before both Houses of Parliament." 

The manner in which this question came before the Courts is 
this: — In pursuance of this section, an Order-in-Council was 
issued imposing a duty on the importation of stearine, the Order 
following the words of the Act; whereupon the Collector of Cus- 
toms insisted on a certain duty of a penny per lb., amounting to 
92Z. Is. 9d, being paid on the importation of some 1500 barrels of 
stearine. The plaintiffs paid that sum under protest, and, in 
pursuance of sec. 20 of the same Act, brought an action for the 
purpose of recovering it. The collector defended himself by a 
plea to this effect: — He recites that stearine is an article of 
merchandise, using the descriptive words in the Act which have 
been read; and goes on to say that " thereupon the Governor, 
with the advice of the Executive Council, duly and in accordance 
with the provisions of the said Act, directed that a duty of Id. 
per pound weight should thenceforth be levied on stearine;" and 

(1) Prtieni : Lord Blackbubn, Sib Barnxs Pbacock, Sib Bobebt Collub, 
Sir Bigooabd Couoh, Sib Abthub Hobhousk. 
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"the said rate so fixed was duly published in a Treasury order/* 
and so on« There was a demurrer to this plea, on the ground that ' 
the 133rd section of the Customs Regulation Act was beyond 
the competence of the Legislature to enact. This demurrer raises 
the main question. There is a subsidiary question on the plead- 
ings which will be referred to hereafter. 

The powers of the Colonial Legislature depend upon a colonial 
Act known as the Constitution Act, to which Her Majesty 
assented by virtue of powers given to her by an Imperial 
Statute (the 18th & 19th Yict. cap. 54), to which the colonial 
Act was a schedule. It may be as well to observe that the 4th 
section of the Imperial Act is in these terms: — " It shall be lawful 
for the Legislature of New South Wales to make laws altering or 
repealing all or any of the provisions of the said reserved bill in 
the same manner as any other laws for the good government of 
the said colony, subject, however, to the conditions imposed by 
the said reserved bill on the alteration of the provisions thereof 
in certain particulars until and unless the said conditions shall be 
repealed or altered by the authority of the said Legislature," — a 
somewhat wide power. 

The material sections in this Constitution Act are the follow- 
ing. Sec 1 : — "There shall be, in place of the Legislative Council 
DOW subsisting, one Legislative Council and one Legislative 
Assembly, to be severally constituted and composed in the manner 
hereinafter prescribed ; and within the said colony of New South 
Wales Her Majesty shall have power, by and with the advice and 
consent of the said Council and Assembly, to make laws for the 
peace, welfare, and good government of the said colony in all 
cases whatsoever." There follows a proviso : — *' That all bills for 
appropriating any part of the public revenue, or for imposing any 
new rate, tax, or impost, subject always to the limitation 
contained in clause 62 of this Act," which clause is not to be 
found, and may be disregarded, " shall originate in the Legislative 
Assembly of the said colony." Sec. 44f prohibits the Legislature 
of the colony from levying duty upon articles imported honAjide 
for the supply of Her Majesty's land forces, or enforcing any 
duties or charges upon shipping at variance with any treaty of 
Her Majesty. Sec 45 is in these terms :—" Subject to the 
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provisions of this Act, and notwithstanding any Act or Acts of 
' the Imperial Parliament now in force to the contrary, it shall be 
lawful for the Legislature of the colony to impose and levy 
such duties of customs as to them may seem fit, on the impor- 
tation into the colony of any goods, wares and merchandise 
whatsoever, whether the produce of or exported from the United 
Kingdom, or any of the colonies or dependencies of the United 
Kingdom." And there follows a prohibition to impose differential 
duties. 

It was held by the Supreme Court in the colony that, under 
the terms of the Constitution Act, the Legislature had not the 
power to enact the clause in question. And the argument before 
us has been based on very much the same grounds as the judg- 
ment, namely, that the colonial Legislature had defined and 
limited powers which they could not exceed; that the power 
given to them to impose duties was to be executed by themselves 
only, and could not be entrusted by them wholly or in part to the 
Governor or any other person or b6dy. It was further argued 
that the proviso in the first section, that all money bills should 
originate in the Legislative Assembly of the colony, was an 
indication that the Imperial Legislature assumed that all legis- 
lation in the colony with respect to taxation should be by Bill 
passed through both Houses. 

Two cases have come before this board in which the powers of 
colonial Legislatures have been a good deal considered, but these 
cases are of too late a date to have been known to the Supreme 
Court when their judgment was delivered. The first was the case 
of The Queen v. Burah (1), in which the question was whether 
a section of an Indian Act conferring upon the Lieutenant- 
Governor of Bengal the power to determine whether the Act, 
or any part of it, should be applied to a certain district, was or 
was not vZtra vires. In the judgment of this board, given by 
the Lord Chancellor, the legislation is declared to be intra vires, 
and the Lord Chancellor lays down the general law in these 
terms: — " The Indian Legislature has powers expressly limited 
by the Act of the Imperial Parliament which created it, and it 
can of course do nothing beyond the limits which circumscribe 
(1) L.R. 3 App. Cas. 889, 
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these powers. But when acting within those limits it is not in 
any sense an agent or delegate of the Imperial Parliament/ 
l)ut has, and was intended to have, plenary powers of legis- 
lation as large, and of the same nature, as those of Parliament 
itself.'' 

The same doctrine has been laid down in a later case of Hodge 
V. The Qtieen (2), where the question arose whether the Legisla- 
ture of Ontario had or had not the power of entrusting to a local 
authority — ^a Board of Commissioners — the power of enacting 
regulations with respect to their " Liquor License Act of 1877," 
of creating offences for the breach of those regulations, and 
annexing penalties thereto. Their Lordships held that they had 
that power. It was argued then, as it has been argued to-day, 
that the local Legislature is in the nature of an agent or delegate, 
and, cm the principle ddegatvs non potest delegare, the local 
Legislature must exercise all its functions itself, and can delegate 
or entrust none of them to other persons or parties. But 
the judgment, after reciting that such had been the contention, 
goes on to say, " It appears to their Lordships, however, that the 
objection thus raised by the appellants is founded on an entire 
misconception of the true character and position of the provincial 
L^slatnres. They are in no sense delegates of or acting under 
any mandate from the Imperial Parliament. When the British 
North American Act enacted that there should be a Legislature 
for Ontario, and that its Legislative Assembly should have 
exclusive authority to make laws for the province and for pro- 
vincial purposes in relation to the matters enumerated in sec. 92, 
it conferred powers, not in any sense to be exercised by delega- 
tion from or as agents of the Imperial Parliament, but authority 
as plenary and as ample, within the limits prescribed by sec. 92, 
as the Imperial Parliament in the plenitude of its power possessed 
or could bestow. Within these limits of subjects and areas the 
local Legislature is supreme, and has the same authority as the 
Imperial Parliament.'' 

These two cases have put an end to a doctrine which appears 
at one time to have had some currency, that a colonial Legisla- 
tare is a delegate of the Imperial Legislature. It is a Legislature 
(2)L.R. 9App. Cas. 117. 
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restricted in the area of its powers, but within that area 
' unrestricted, and not acting as an agent or a delegate. 

Applying these principles to the present case, it appears to their 
Lordships that the general terms of the first section of the CoTistir- 
tution Act, giving power to make laws " for the peace, welfare, 
and good government of the colony in all cases whatsoever," and 
sec. 45, to the effect that it shall be lawful for the Legislature of 
New South Wales to impose and levy such duties and customs as 
to them may seem fit, confer plenary powers of legislation, com- 
prising within their scope the section of the Customs Consolida- 
tion Act now in question. Those sections are subject to some 
limitations in sees. 44 and 45, which admittedly do not apply to 
the present case. But it has been argued that the proviso in 
sec. 1, that all bills for appropriating any part of the public 
revenue, or for imposing any new rate, tax, or impost, shall 
originate in the Legislative Assembly of the colony, is at the least 
a direction, on the part of the Imperial Parliament,, that all 
levying of taxes in the colony shall be by bill originating, 
as in this country, in the Lower House. It may be that the 
Legislature assumed that, with respect to Customs duties, such a 
course would be pursued as undoubtedly is in accordance with 
the usages and traditions of this country; but it appears to their 
Lordships impossible to hold that the words of an Act, which do 
no more than prescribe the mode of procedure with respect to 
certain bills, should have the effect of limiting the operation of 
those bills. The Customs Act containing the clause now in 
question may be presumed to have been introduced in the 
Lower House according to the directions of the Statute. But if 
without the proviso it would be competent to insert this clause in 
the bill, it is diflScult to see how the proviso, which merely 
requires that the bill shall be introduced in one House and not in 
the other, can have the effect of making the clause ultra vires. 
It appears to their Lordships to have no such effect. 

It is argued that the tax in question has been imposed by the 
Governor and not by the Legislature, who alone had power 
to impose it. But the duties levied under the Order-in- 
Council are really levied by the authority of the Act under 
which the order is issued, The Legislature has not parted with 
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its perfect control over the Qovemor, and has the power, of 
course, at any moment, of withdrawing or altering the power ~ 
which they have entrusted to him. Under these circumstances, 
their Lordships are of opinion that the judgment of the Supreme 
Court was wrong in declaring sec. 1S3 of the '^ Customs 
BeguUxtUm Act of 1879" to be beyond the power of the Legis- 
lature. 

The only question remaining arises also upon the pleadings. 

The plaintiffs demurred to the plea of the collector, among other 

things, on this ground — that it stated merely the opinion of the 

collector, and not the fact that the stearine was a substitute for 

a dutiable article, and so on ; and they raised the same question 

further in the third replication, which is in these terms : — " The 

artide of merchandise known as stearine did not in fact possess 

properties in whole or in part which could be used, or were 

intended to be applied, for a similar purpose as a certain known 

dutiable article known as candles." The effect of this replication 

is to raise the question whether, under sec 133, the opinion 

of the collector is the condition precedent of the action of the 

Governor, or whether the fact is such a condition precedent 

The words are: — ^"Whenever any article of merchandise then 

unknown to the collector is imported, which, in the opinion of 

the collector or of the commissioners, is apparently a substitute 

for any known dutiable article, or is apparently designed to 

evade duty, but possesses properties in the whole or in part 

which can be used or were intended to be applied for a similar 

purpose as such dutiable article." It seems to their Lordships 

that the words, ''in the opinion of the collector," govern the 

* whole of this clause, and that if the collector is of opinion that 

the " article is apparently a substitute for any known dutiable 

article, or is apparently designed to evade duty, and is of opinion 

further that it possesses properties," &c., this opinion, whether 

right or wrong, authorises the action of the Governor. The 

replication, therefore, admitting the opinion of the collector, but 

allying the fact to be at variance with it, is bad, and the plea is 

not bad for averring only the opinion and not the fact. 

With respect to an argument which has been raised, to the 
effect that the latter part of the section, directing '' that a duty 
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be levied on such artide at a rate to be fixed in proportion to 
the degree in whidi such unknown article approximates in its 
qualities to such dutiable article/' does not apply if the allegation 
in the third replication be treated as admitted — as it must be on 
demurrer — it appears to their Lordships enough to say that this 
point does not appear to be raised by the replication. 

Under these circumstances their Lordships will humbly advise, 
Her Majesty that the judgment appealed against be reversed, 
that judgment on the demurrers be entered for the defendant, 
and that the defendant have the cost of the demurrers in the 
Supreme Court He will also have the costs of this appeal. 



Appeal aUowed. Judgment on de- 
murrer to he entered for the defen- 
damtt with costa. 
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SUPREME COURT OF NEW SOUTH WALES 

IV ZTB 



DURING THE SECOND TERM, 1885. 



WILSON & Others v. DIBBS. 

Coniraci^Non-4ieceptance of hills of exchange — Plea of cross-action that the 
plaintiffs sold the goods before maturity of the hills — Beplieation — Demurrer, 

Cross Demurrers. Declaration stated that in consideration that the plain- 
tiffs woald bay for the defendant some oil, and would ship the same to Mel- 
boome, the defendant promised the plaintiffs that he would accept all bills of 
exchange drawn upon him for the price of the oil, upon such bills being duly 
presented to him at Sydney for acceptance. Averment that the plaintiffs pur- 
chased and shipped the oU, and drew two bills of exchange for the price at 90 
days after sight ; that the bills were duly presented, but that, although all 
conditions, &c., were performed, the defendant refused to accept the bills. 
Whereby, Ac 

Plea, as a set-off by way of cross-action, that it was a term of the said contract 
tbat the oil should be given up to the defendant in Melbourne, on payment of 
the bills at the maturity thereof ; that the defendant was always ready and 
willing to pay the bills at maturity, as the plaintiffs well knew. Breach, that 
before the maturity of the bills the plaintiffs deliyered the oil to their agents at 
Helboume, and wholly neglected and refused to deliver the same to the 
defendant, and caused the oil to be sold at a price below its value. Whereby, &c. 

Demurrer to the plea. Beplieation that it was a term of the contract that 
the defendant should accept the bills, when duly presented to him for acceptance. 

Demurrer to the replication. 

Held, That the conditions set out in the plea, as to the acceptance of the 
bills of exchange and the delivery of the oil, were separate and independent 
conditions of the contract, as stated in the declaration and plea ; and that the 
sabsequent averments as to the defendant being ready and willing to pay the 
biUs at maturity, and that the plaintiffs so knew, show that the defendant did 
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1885. not, in refusing to aooept the bflls, intend to repudiate or refuse to perform the 

contract. The promise to accept the bills does not, under the oircumstancefl 

VViLBON ^^ ^^^ 1^ ^^^ pleadings, so go to the root of the contract as to entitle the plain - 
DiBBB. ^^^ ^ treat the breach of that promise as a repudiation of the entire contract. 
The plea, therefore, is good. Beading the plea and replication together, it does 
not appear that the acceptance of the bills was a condition precedent to the 
deliyery of the oil; and the non-aeoeptance of the bills does not go to the entire 
consideration for the promise. Judgment for the defendant. 

Cboss Demubbxbs. Declaration. The plaintifFs^ trading under 
the style or firm of Anderson^ Wright and Co.^ sue the defend- 
ant for that at the time^ &c,, in consideration that the plaintiffs 
would buy for the defendant^ at his request^ certaingoods^ to wit, 
1,000 cases of castor oil, and would ship the same on board a 
vessel from Calcutta to Melbourne, at the price of 3s. per gallon, 
including freight to Melbourne, the defendant promised the 
plaintiffs that he would accept all bills of exchange which 
should be drawn upon him by the plaintiffs to an amount not 
exceeding the price of the said goods, upon such bills being duly 
presented to him at Sydney for acceptance. And the plaintiffs 
say that they duly purchased the said goods for the defendant, 
and shipped the same on board the ship ^^ EoUo,'^ then sailing 
from Calcutta to Melbourne, and drew two bills of exchange 
directed to the defendant, whereby they required the defendant 
to pay to the order of the plaintiffs, 90 days after sight, the sum 
of 11662. 10^. 9(2. and 1161Z. I6s. 0(2. respectively, such sums 
being the amount of the price of the said goods as agreed upon. 
And the plaintiffs indorsed the said bills of exchange, for value, 
to the Chartered Bank of India, Australia, and China, and the 
said Bank indorsed the same to the Union Bank of Australia. 
And the said bills were duly presented for acceptance to the 
defendant at Sydney. And all conditions were fulfilled, 
&c. Yet the defendant did not accept the said bills, or either 
of them, whereby the plaintiffs lost the moneys paid by them for 
the purchase of the said goods, and the freight of the same to 
Melbourne, and the commission and profits which they would 
have made upon the purchase of the said goods, and were com- 
pelled to take up and pay the said bills of exchange, and in- 
curred expenses for the noting and protesting of the said bills, 
and otherwise, in consequence of the dishonour of the said bills. 
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ftnd in taking possession of and selling the said goods ; and lost ^^^' 
the difference between the net price realised upon the sale of Wilms 
the said goods and the price agreed to be paid by the defendant bib'bb. 
for the same ; and were otherwise greatly damnified. 

2. And the plaintiffs also sue the defendant for money pay- 
able by the defendant to the plaintiffs for the work and attend- 
ance of the plaintiffs by them done, and performed, and bestowed 
as the agents of and for the defendant, and otherwise for the 
defendant at his request; and for commission and reward due from 
the defendant to the plaintiffs in respect thereof ; and for money 
paid by the plaintiffs for the defendant at his request ; and for 
interest upon money due from the defendant to the plaintiffs, and 
forborne at interest at his request ; and for money found to be 
due from the defendant to the plaintiffs on accounts stated 
between them. And the plaintiffs claim 750Z. 

Plea. And for a fourth plea, the defendant, as to the whole of 
the declaration, as a set-off by way of cross-action, says that the 
claim of the plaintiffs under the second count arose under and 
by virtue of the contract in the first count sued on. And the 
defendant further says it was a term and condition of the said 
contract, and the plaintiffs thereby promised the defendant that 
the bills of lading and other shipping documents representing 
the said oil, and the said oil, should be given up to the defend- 
ant in Melbourne, on payment of the said bills of exchange in 
the first count mentioned, at the maturity thereof. And the 
defendant further says that he was always ready and willing to 
pay the said bills of exchange at the maturity thereof, as the 
plaintiffs well knew. That the plaintiffs, before the maturity of 
the said bills of exchange, delivered the said bills of lading, and 
other shipping documents, and the said oil, to their agents at Mel- 
bourne, and wholly refused and neglected to deliver the same to 
the defendant, and caused the said oil to be sold, by the said 
agents, at a price far below its value. And the defendant fur- 
ther says that by means of the premises the said oil was wholly 
lost to the defendant, and the defendant was prevented from 
carrying out certain large and profitable contracts for the sale 
thereof, and lost the gains and profits that he would have made 
thereby. And the defendant further says that the damages 

£ 2 
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1885. v.'hich he has so sustained, as aforesaid, are eqnal to the plaintiffs* 
Wilson claim herein pleaded to, against which he is willing to set-off 
DiBBs. *^® ®^^^ damage so sustained as aforesaid. 

DSMURBEB. 

Replication. -And for a fourth replication, being a replication 
to the fourth plea, the plaintiffs say that it was a term and con- 
dition of the promise therein alleged that the defendant should 
accept the said bills of exchange therein mentioned, when duly 
presented to the defendant for acceptance. And the defendant 
refused and neglected to accept the same. 

Demubbeb and Eejoindeb. 

May 7. Barley, Q.C. {Knox with him), for the plaintiffs (May 7th). 

The defendant, by his plea, admits the non-acceptance, and sets 
up, by way of cross-action, that we were bound to hold the goods 
for him until the maturity of the notes, notwithstanding his 
refusal to accept. But it is admitted on the pleadings that the 
promise to accept the bills, when duly presented, was the con- 
sideration for the agreement on the part of the plaintiffs to ship 
the oil : Byles on Bills (11th edition), p. 179. On the refusal of 
the defendant to accept, we were entitled to treat the contract as 
rescinded by him : Bartholomew v. Marhwick (1). The cause of 
action for breach of the contract arose immediately the defend- 
ant refused to accept the bills : Lee v. Risdon (2) . The defend- 
ant having repudiated the consideration for the contract on our 
part to deliver the goods, we were entitled to rescind it. 

Salomons, Q.C. [Bring with him), for the defendant. The 
arguments on behalf of the plaintiffs would be good, if we had 
demurred to the declaration j but in our plea we have admitted a 
breach of the contract on our part ; what we say is that such 
breach did not amount to a rescission or abandonment of the 
contract by us. We declined to accept the bills, but were 
always ready and willing to pay them on maturity : Chitty 
im Ccmtracts (last edition), p. 677 ; Ohitty on Bills (11th edition), 
p. 265. The bills, notwithstanding their non-acceptance, would 
have become due ninety days after protest : Campbell v. 

(1) 15 C.B.N.S. 711 ; 33 L.J.C.P. 146 (2) 7 Taunt. 188 ; 2 Marsh, 495. 
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French (3). By the contract^ as set out in the plea, and admitted 1885. 

to be true by the demurrer, the goods and shipping docu- Wilson 

ments were to be handed over to the defendant on payment of Dibbb 
the bills at maturity. 

[Wind EYE B, J. If you refuse to accept the bills on presenta- 
tion, how are the plaintiffs to know that you intend to pay them 
on maturity ?] 

It is admitted on the pleadings that we were always ready and 
willing to pay at maturity, and that the plaintiffs knew it. The 
case of Mersey Steel and Iro7i Co, v. Naylor (4) is precisely in 
point. Our refusal to accept gives the plaintiffs a cause of action : 
BallingalU v. Gloster (5) ; but does not amount to a rescission of 
the contract : Freeth v. Beerr (6) . 

Barley y in reply. The single consideration for making the 
contract declared on is that the bills should be accepted ; and 
that is followed in the plea. The promise to accept the bills 
includes a promise to pay at maturity. The statement in the 
plea, that the defendant promised to pay at maturity, means " at 
maturity after acceptance.'^ This case falls within the case of 
Pordage v. Oole (7), quoted in Lord Blackburn^ s judgment in The 
Mersey Steel and Iron Co. v. Naylor (4) . The key to that case is 
whether there was one single contract, or several contracts for 
the sale of separate parcels of iron. 

Cur, adv. vult. 

On 5th June the judgment of the Court (their Honours Mr. j^^^ 5, 
Justice Faucett, Mr. Justice Windeyer, and Sir G, Innes J.) was 
read by — 

Faucett J. This is an action against the drawee of two bills of Faucett J. 
exchange for non-acceptance. The first count of the declaration 
states, in substance, that in consideration that the plaintiffs would 
buy for the defendant certain goods, to wit 1000 cases of castor 
oil, and would ship the same on board a vessel from Calcutta to 



(3) 6T.R.200; 2H. Bl. 163 

(4) 9 App. Cas. 434 : 53 L.J.Q.B. 497 



(5) 3 East 481 

(6) L.R. 9 C.P. 208 



(7) 1 Wma. Saund. (Ed. 1871) 548. 
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Melbourne at the price of Ss. per gallon, including freight, the de- 
fendant promised the plaintiffs that he would accept all bills of 
exchange which should be drawn upon him by the plaintiffs, to 
an amount not exceeding the price of the said goods, upon such 
bills being duly presented to him at Sydney, for acceptance. The 
declaration then states that the plaintiffs duly purchased the said 
goods for the defendant, and shipped them on board a vessel 
sailing from Calcutta to Melbourne, and drew two bills of 
exchange for the price, directed to the defendant, requiring hiat 
to pay the amount of the said bills of exchange ninety days after 
sight, and that, after certain endorsements, the said bills were duly 
presented for acceptance to the defendant, but that although all 
conditions precedent were performed, the defendant refused to- 
accept the said bills of exchange, whereby, &c. 

The second count is the common count for work done as. 
agents, for money paid, for commission, and interest, &c. 

The fourth plea is pleaded as a set-off by way of cross-action 
to the whole declaration. The plea, after alleging that the claim 
under the second count arose under the contract sued on in the 
first count, says, in substance, that it was a term of the said eon- 
tract, and the plaintiffs thereby promised the defendant that the- 
bills of lading and other shipping documents representing the- 
said oil, and the said oil, should be given up to the defendant in 
Melbourne on payment of the said bills of exchange at the- 
maturity thereof, and that the defendant was always ready and 
willing to pay the said bills of exchange at the maturity thereof, aa 
the plaintiffs well knew. Yet, that before the maturity of the said 
bills of exchange, the plaintiffs delivered the said bills of lading,. 
and the shipping documents, and the said oil, to their agents in Mel- 
bourne, and wholly neglected and refused to deliver the same to- 
the defendant, and caused the said oil to be sold at a price- 
far below its value, whereby the defendant sustained damage* 
equal to the claim of the plaintiffs, which damages he is willing 
to set-off against their claim. 

To this plea the plaintiffs demur, and reply. In their 
replication the plaintiffs say that it was a term and condition 
of the promise alleged in the plea that the defendant should 
accept the said bills of exchange when duly presented to» 
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Urn for acceptance. And the defendant demurs to this ^^^ 
replication. 

The fourth plea does not in anyway deny^ but^ on the contrary^ 
clearly admits^ the causes of action set out in the declaration. It 
fully admits that the defendant was guilty of a breach of contract 
in refusing to accept the bills of exchange^ and that such a breach 
of contract was absolutely without excuse or justification. The 
plea is therefore no answer^ in the ordinary sense of that word, 
to the declaration. But what the defendant says in it is this : 
'^ Although I have broken the contract on my part, and am on 
that account liable to damages, the plaintiffs also have broken 
the contract on their part, and so are liable to me in damages." 
And he says further, that the damages he has sustained are 
equal to the claim of the plaintiffs, and he is willing to set them 
off gainst such claim. The plea thus merely sets off one claim 
against another, both claims arising out of the same contract, 
and is manifestly and simply a plea by way of cross-action, which, 
if otherwise valid, is pleadable under our statute. 

The question then is, whether the plea is good as a plea by way 
of cross-action ; or, putting it on the highest ground, whether the 
facts set out in it would afford ground for a cross-action. And 
this will depend on the further question, whether the refusal by 
the defendant to accept the bills of exchange was such a refusal 
to perform the contract, on his part, as to entitle the plaintiffs to 
treat the contract as rescinded. 

Beading the declaration and the plea together, and taking the 
allegations in both — as on these demurrers we must take them— • 
as admitted ; and therefore treating the declaration and the plea 
— as we must do — as setting out together one entire contract, it 
is clear that the acceptance by the defendant of the bills of 
exchange, and the delivery of the bills of lading, and the oil, by 
the plaintiffs, were not to be concurrent acts. The bills of 
exchange were to be accepted by the defendant, on presentation 
to hiTT) in Sydney ; the bills of lading and the oil were to be deli- 
vered to the defendant in Melbourne, Now, was the acceptance 
of the bills of exchange a condition precedent that should neces- 
sarily be performed by the defendant to entitle him to the 
delivery of the bills of lading and the oil ? In other words, did 
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1885. it go to the root of the contract, or was it the entire considera- 
WiLsoN tion on one side ? Now, it appears to ns that the proviso, as set 
DiBBs ^^* i^ *^® plea, shows that this was not so, and that the condi- 
Fauveft J, tions as to the acceptance of the bills of exchange, and tho 
delivery of the bills of lading, and the oil, were separate and 
independent conditions of the contract. The subsequent aver- 
ments as to his being always ready and willing to pay the amount 
of the bills at maturity, and that the plaintiffs so knew, which 
must also be taken as true, further show that the defendant did 
not intend, in refusing to accept the bills, to repudiate, or refuse* 
to perform the whole contract, so as to entitle the plaintiffs to 
treat the contract as rescinded. 

The promise is, that on payment of the bills of exchange, at 
the maturity thereof, the plaintiffs would deliver the bills of 
lading and theoilto the defendant in Melbourne. Now, if the words 
" on maturity thereof meant on maturity after acceptance, as they 
were not accepted, the condition, which was at least part of the 
consideration, was not performed. But as the bills are made 
payable 90 days after sight, they would, although acceptance 
was refused, mature 90 days after presentation for acceptance — 
Chitty on Bills, 265 (11th ed.) — ^and such, we think, is the meaning 
of the words in this plea. And as the defendant was always ready 
and willing to perform the condition, which, as thus understood, 
was the consideration of the promise, namely, to pay the amount 
of the bills at their maturity, and as the plaintiffs well knew that 
he was always so ready and willing to pay, we think he was 
entitled to the performance by the plaintiffs of their promise 
to deliver the bills of lading, and the oil. Whether the 
payment of the bills of exchange and the delivery of tho 
oil were to be concurrent acts, so as to require a tender of 
payment on the part of the defendant, or whether the pay- 
ment was a condition precedent, is, we think, immaterial ; 
as it is stated, and admitted by the demurrer, that the plaintiffs 
sold the oil before the maturity of the bills, which act, as it 
rendered the plaintiffs unable to perform their promise to 
deliver the oil, the defendant was entitled to treat at once 
as a breach of such promise. Although the facts in The Mersey 
Steel and Iron Co. v. Naylor and others (9 App. Cas. 434) are 
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different^ the principles there laid down are, we think, applicable 
in this case. 

We are of opinion, therefore, that the consideration and the 
promise set out in the plea are independent of and distinct from 
the promise to accept set out in the declaration, and that the 
promise to accept the bills, however material it may be, does not, 
mider the circumstances set out in the pleadings, so go to the 
root of the contract as to entitle the plaintifEs to treat the breach 
of that promise as a repudiation of the entire contract. We are 
further of opinion that the facts set out in the plea would afford 
ground for a cross-action, and that the plea is consequently good 
as a plea by way of cross-action. 

The replication still causes a difficulty. If the terms set out 
in the replication were introduced into the plea, the ' plea would, 
we think, read thus : — In consideration that the defendant would 
accept the bills of pxchange, when duly presented for payment, 
and would, at the maturity of the bills so accepted, pay the 
amount thereof, the plaintiffs promised to deliver the bills of lading 
and the oil to the defendant. Looking at it in this way, we 
confess that it appeared to us for some time that the acceptance 
was a condition precedent, which should have been performed by 
the defendant to entitle him to maintain an action. But on the 
whole wethink that thatis not so. The acceptance of the bills would 
still be at one time, and the payment of the bills and the deli- 
very of the oil at another time. And, as it is still admitted that 
the defendant was always ready and willing to pay the bills at 
maturity, and that the plaintiffs knew that he was so ready and 
willing, it appears to us that the non-acceptance does not go 
to the entire consideration of the promise. In reference 
to this, we think the fact that the plaintiffs purchased the 
oil merely as agents for the defendant, might have some weight, 
although we do not rely upon it. 

On the whole, we are of opinion that on these demurrers our 
judgment must be for the defendant. We do not think we are 
prejudicing the defendant's case in adding that we think it likely 
that we have been wasting much of the public time, and have 
been taking much unnecessary trouble, in considering the diffi- 
cult and troublesome questions that have been raised in this case. 
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as we find it difficult to conceive that such a consideration and 
promise as are set out in the fourth plea^ could have formed a 
part of^ or an addition to^ snch a contract as that sned on. It ia 
difficult to conceive that the plaintiffs would, under the circum- 
stances stated, agree to retain the oil in their possession until the 
expiration of 90 days after protest of the bills for non-acceptance* 
This, however, cannot alter the legal effects of the pleadings ; 
but we regret that we have no power to order that the costs of 
the demurrers should be costs in the cause. 



Judgment for the defendant. 



Attorneys for plaintiffs : Want, Johnson 8f Co, 
Attorney for defendant : Waldron. 



April 80. 
May 14. 



Martin C.J. 
Faucett J. 

and 
IniMB J. 



BABRT V. HEGABTY 

Agrwmeni to nhare tweep$take$ — Wagering contract — lUegality — Coniraet 
collateral only. 

The declaration stated that the phiintilf and defendant were holders of 
tickets in a sweepetakes on a horserace then about to be run; and by th& 
defendant's ticket, under the conditions of the sweepstakes, the defendant was 
entitled to be paid oat of the fands of the sweepstakes, by the holder, a certain 
BTun, in the event of a horse named M. winning the race. And by the plaintiff'a 
ticket he was entitled to be paid a certain Bum, in the event of a horse named 
O. winning the race. And thereupon, in consideration of the plaintiff under- 
taking to pay the defendant out of any moneys received by the plaintiff for the 
said sweepstakes, by virtue of his said ticket, jBIOO in the event of "O." 
winning, the defendant promised the plaintiff that he would, out of any 
moneys coming to him from the said sweepstakes, by virtue of his ticket, pay 
the plaintiff £100, in the event of the said " M." winning. Averment that 
"M." won the race. Averment of performance of all conditions precedent* 
Breach, that the defendant did not pay the plaintiff the said sum of JSIOO out 
of the moneys received by him from the funds of the said sweepstakes by virtue 
of his ticket, nor any portion thereof. Demurrer and joinder. 

Held, that the contract declared upon was not a wager ; it was no more than 
an agreement between the plaintiff and the defendant to share in the winnings 
to which either might become entitled. Judgment for the plaintiff. 

Demurrer. Declaration stated that the plaintiff sues the 
defendant for that, before the accruing of the causes of 
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action hereinafter mentioned^ the plaintiff and the defendant ^^^* 
were holders of tickets in a certain sweepstakes on a horserace Babbt 
then abont to be ran. And hy the defendant's said ticket^ nnder higabtt 
the conditions of the said sweepstakes^ the defendant was entitled 
to be paid ont of the fnnds of the said sweepstakes^ by the 
holder^ a certain snm^ in the event of a horse named ^'Malna'' 
winning the said race. And by the plaintiffs said ticket the 
plaintiff, nnder the said conditions, was entitled to be paid as 
aforesaid, hj the said holder of the said sweepstakes, a certain 
smn in the event of a horse named ''Off Color'' winning the said 
race. And thereupon, in consideration of the plaintiff under- 
taking to pay the defendant out of any moneys received by the 
plaintiff from the said sweepstakes, by the virtue of his said 
ticket, one hundred pounds, in the event of the said ''Off Color" 
winning the said race, the defendant promised the plaintiff that 
he would, out of any moneys coming to him from the said sweep- 
stakes, by the virtue of his said ticket, pay the plaintiff one 
hundred pounds, in the event of the said "Malua" winning the 
the said race. And afterwards the said " Malua" won the said 
race. And all conditions were fulfilled, and all things happened, 
and all times elapsed necessary to entitle the plaintiff to the 
performance by the defendant of his said promise; yet the 
defendant did not pay the plaintiff the said sum of one hundred 
pounds out of the moneys received by him from the funds of the 
said sweepstakes, by virtue of his said ticket as aforesaid, nor 
any portion thereof, and the same still remains due and unpaid. 
2. And the plaintiff also sues the defendant, repeating the pre- 
fatory averments in the first count contained, for that the plaintiff 
and defendant, being holders of the said tickets respectively, 
and being entitled to the payments upon the conditions respect- 
ively in the first count set out, in consideration of the plaintiff 
undertaking to pay the defendant one hundred pounds in the 
event of the said "Off Color" winning the said race, the defendant 
promised the plaintiff that he would pay the plaintiff one hundred 
pounds, in the event of the said "Malua" winning the said race. 
And the plaintiff says that the said "Malua" won the said race. 
And all conditions were fulfilled, and all things happened, and 
all times elapsed necessary to entitle the plaintiff to a fulfilment 
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1885. by the defendant of his said promise ; yet the defendant did not 
Barry pay the plaintiff the said sum of one hundred pounds, and the 
Heoartt. ®^^^ ^^^^^ remains due and unpaid. 

Demurrer to the first and second counts. The grounds men- 
tioned were that the agreement declared upon in the said counts 
respectively is a contract and agreement by way of gaming and 
wagering. 

AjjrU30. Rogers, for the defendant (April 30), in support of the de- 
murrer, cited Johison v. Underwood (1) ; Beeston v. Beestan (2) ; 
Read v. Anderson (3). 

Barley, Q.C., and O^Connor for the plaintiff. 

Cur. adv, vult. 

May 14. On 14th May the written judgment of the Court (their Honours 

the Chief Justice, Mr. Justice Faucett, and Sir G. Innes) was read 
by- 

jfaWin O.J. Sir J. Martin C.J. In this case the plaintiff and the defendant 
were subscribers to a sweepstakes on a horse race about to be run. 
Each of them received a ticket entitling him to a certain sum of 
money in the event of the horse named in his ticket being the 
winner. In this state of things they agreed that the holder of 
the winning ticket should out of his winnings pay 1 00/. to the 
other. It is impossible to regard this contract as a wager. It 
is obviously no more than an agreement between two persons to 
share in the winnings to which either may become entitled. The 
declaration is therefore good, and judgment must on the demurrer 
be entered for the plaintiff. 

Judgment for the plaintiff. 

Attorney for plaintiff : G. E. R, Jones, 
, Attorney for defendant : F, J, McCarthy. 



(1) N.S.W. L.B. 88 (2) 1 Ex. D. 13. 

(3) 13 Q.B.D. 100. 
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Principal and agent — Action against agent — "Acting as agent." May 14. 

Declaration by E. against D. for breach of an agreement for the sale of land, 
aa follows : — " Memorandum of agreement and condition and terms for the sale "^^ .^j 
of the properties sold by B. (the defendant) , land, insurance, and estate agent and ^^^ 

properfcy auctioneer. . . Memorandum of agreement made and entered into . . Innes J, 
beti^pen D. (the defendant), acting as agent for S., on the one part, and E. (the 
plaintiff), on the other part. . . The said D. agrees to sell, and the said E. 
agrees to purchase all, &o. • . The vendor will, within a reasonable time after 
the payment of the balance, cause the transfer to be executed in full to the pur- 
chaser. The said D. to deduct 32. from the purchase money for the same." The 
agreement was signed by the defendant and plaintiff. 

Seld, on demurrer, that the declaration disclosed no cause of action, as it 
appeared from the terms of the agpreement that the defendant contracted as 
agent only, and did not intend to make himself personally responsible. 
Judgment for the defendant. 

Demubreb. The declaration stated that Stephen Ryan sues 
0. 0. Dangar, for that an agreement was made between the 
plaintiff and defendant, in the words and figures following : — 
" Memorandum of agreement and condition and terms for sale of 
properties sold by O. 0. Dangar, land, insurance, estate agent 
and property auctioneer, Commercial Emporium, Central 
Kempsey. Memorandum of agreement made and entered into 
t\ie fourth day of April, in the year of our Lord one thousand 
eight hundred and eighty /our, between 0. 0. Dangar, acting as 
agent for B. W. Scott, on the one part, and Stephen Ryan, of the 
other part, both of the Macleay District, in the colony of New South 
Wales. The said Otto Orde Dangar agrees to sell, and said Stephen 
Ryan agrees to purchase, all the allotment of land in West 
Kempsey, the property of Mr, Scott, and now occupied by Mrs. 
Killion, for the sum of 115L sterling, upon the following terms^ 
that is to say, 991. 10s., and the balance next Tuesday, the 8th, 
And the aforesaid Stephen Ryan now pays 21., as part of the 
performance of the contract. The vendor will within a reason- 
able time after the payment of balance, cattle the transfer to be 
executed in full to the purchaser, the said 0, 0. Dangar to 
deduct 31. from the purchase money for the same. 0, 0. 
Dangar; Stephen Ryan. Witness — H. Bolton," And the 
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1885. plaintiff says that the said Stephen Byan^ mentioned in the 
Btan said agreement^ is the plaintiff^ and that the said Otto Orde 
Danoab. Dangar and O. 0. Dangar in the said agreement mentioned^ 
is the defendant^ and that the signatures to the said agreement 
are those of the defendant and plaintiff respectively^ and also 
that the portions of the said agreement, shown herein as under- 
lined, are in writing, and the remaining portions of the said 
agreement are in print. And the plaintiff says that he paid the 
said purchase money and performed the said contract on his part. 
And all conditions were performed, and all things happened, and 
all times elapsed necessary to entitle the plaintiff to a performance 
of the said agreement by the defendant, and to maintain this 
action for the breaches hereinafter alleged. Yet the defendant 
did not within a reasonable time after the payment, cause the 
transfer to be executed in full to the purchaser, whereby the 
plaintiff was unable to deal with the said land or to sell the same, 
and lost several good opportunities of selling the same at a profit^ 
and was for a long time deprived of the money which he would 
have received from the sale of the same, and was otherwise 
injured. 

Dbmueebe, The points stated for argument being: — 1. 
That the agreement set out in the declaration shows that the 
defendant, in making the same, was acting as agent only for a 
disclosed principal, and that therefore he is not personally liable. 
2. That the alleged breach is a breach by the vendor, E. M. 
Scott, and not by the defendant. 8. That the declaration does 
not allege or show any agreement by the defendant, as principal 
or otherwise, to cause the transfer to be executed. 

May 14. Stephen, Q.C. {Pring with him), in support of the demurrer. 

There are a great many cases in the books in which the question 
was as to the liability of an agent signing his own name ; but we 
shall only cite those more particularly applicable to the circum- 
stances set out in the declaration. Hayes v. Liverpool and London 
and Olohe Insurance Co. (1), is not in point. The decision in 
Paice V. Walker (2), that the words '' as agents " are not mere 

(1) 1 S.C.E. N.S. 182. (2) L.B. 6 Ex. 173 ; 89 L.J. Ex. 109. 
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matter of description^ is disapproved of hj Lord Justice Jarnes, in 1B85. 
Oadd V. Houghton (3). Hough v. Manzanoa (4) was only the Etan 
decision of a single judge. Southwell v. Bowditch (5) was a Danoab. 
peculiar case^ and is not in point. In Parker v. Winlo (6), the 
defendant was described in the contract sued upon^ as '^ G. W» 
Vinlo, agent for E. Winlo & Son,'^ and Lord Gampbell asked 
during the argument why the word " as " was not inserted. We 
also cite Ogden v. Hall (7). [He was stopped by the Court.] 

Heydon, in support of the declaration. The only part of the 
contract which refers to the agency of the defendant is that 
which sets out the names of the contracting parties. The 
defendant may be acting as the agent for another^ and yet may 
intend to pledge his personal credit. In Paice v. Walker (7), the 
contract was, " Sold P. about 2000 quarters of wheat (as agent 
for J. S. & Co., of Danzig)." That case is not over-ruled by 
€hdd V. Houghton (8), where the terms of the contract were, 
*'Sold to you on account of James Morand & Co.^^ 

[SiE J. Maetin C.J. What do the words ^'acting as agent" 
mean, unless ^'acting" in this very transaction?] 

The words ''acting as agent" are not so strong as the words "as 
agent," used in the agreement sued upon in Paice v. Walker (2). 
In Tanner Y. Christian (8), the agent contracting ''on the part of" 
a principal was held personally responsible. In Appleton v. Binks 
(9), the defendant, covenanting for himself and his heirs, described 
himself in the deed as covenanting " for and on the part of '* 
another person ; and yet he was held personally liable. In 
Hancock v. Hodgson (10), the defendants purchased a mine "as 
directors," and the purchase money was to be paid out of moneys 
to be raised by the company ; and they w6re held personally 
responsible for the payment of the purchase money. In Watson 
V. Murrel (11), the defendant was described as acting " on the 

(3) 1 Ex. D. 857; 46 L.J. Ex. 71. (8) 4 E.&B. 691. 

(4) 4 Ex. D. 104 ; 48 L.J. Ex. 898. (9) 5 East. 148. 
(6) 1 C.P. D. 374; 45 L.J. C.P. 680. (10) 4Bmg, 269. 

(6) 7 E. & B. 942 ; 27 L.J. Q.B. 49. (11) 1 C. A P. 307. 

(7) 40 L.T. 751. 
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Eyan the defendant professed to be acting " for and on behalf of 
Dangab. Edward Barron," and then signed his own name, just as here. 
In Parker v. Winlo (6), the parties to the charter-party were 
'' Capt. W. P.," and '' G. W. W. (the defendant), agent for 
E. W. & Son;'* and the charter-party was signed by the defend- 
ant, without the addition of any description. In Hough v. 
Manzanos (4), the defendants signed in their own name, without 
qualifying their signature, a charter-party, purporting in the body 
to be made by them '' as agents for charterers." In all the cases 
I have cited the defendant has been held to be personally- 
responsible. The latest case I have been able to find is 
Hutchinson v. Eaton (13), where the defendants added the word 
" brokers " to their names. 

Martin O.J. SiB J. Maetin, C.J. We really require no case whatever to 
aid us to the interpretation of this contract. A great many 
authorities have been cited, which, as I took occasion to observe 
in another case, cannot possibly be reconciled with each other. 
Some judges take one view of the liability of a person describing 
himself as agent of another, while other judges take a different 
view of the same expressions, or of expressions which in effect are 
the same. It is very hard to gather from the many judgments 
delivered on contracts of this kind, what is the true principle to- 
be applied in any given case ; but, outside of all these authorities, 
we have to apply our own ijitelligence to the language used by 
the contracting parties. The general principle is that a person 
contracting as agent of another is not himself liable if he has 
authority from that other per3on to make the contract. The very 
fact of his making a contract on behalf of another person shows 
that he does not intend to make himself responsible. If, having 
authority to act for a third party, he professes to act in that 
capacity, he makes the third party liable, and is not liable himself. 
The only decision of a Court of Appeal bearing on this 
point is Gadd v. Houghton (3), and being a decision of such 
a Court, it comes before us with higher authority than any 
other of the decisions cited. The principles there laid down by 

(12) 1 C. &. P. 648. (13) 18 Q.B.D. 861. 



VOL. VI.] OASES AT LAW. 71 

the Court, in giving, judgment in that case, are universally 1886. 
i^plicable, and are themselves sufficient to show that the Etak 
demurrer in the case now before the Court should be sustained, danqab. 
In that case James, L.J., referring to Paice v. Walker (2), says, Martin C.J, 
" The case is not, in my opinion, in any way governed by Paice 
V. Walker ; for whatever the decision was in that case upon the 
words ' as agents,' the words in the present case, * on account of,* 
are not at all ambiguous, and it would be impossible to make 
them words of description. The ratio decidendi in the case of 
Paice V. Walker was that, having regard to the contract and all 
the circumstances of the case, the words ^ as agent * must be con- 
sidered as merely describing or intimating the fact that the 
defendants were agents, and did not amount to a statement that 
they were making a bargain ^ on account of ' another person. 
.These are the very words used in the present case. When a man 
says that he is making a contract ' on account of ' someone else, 
it seems to me that he uses the very strongest terms the English 
language affords to show that he is not binding himself, but is 
binding his principal." 

Now the words of this contract are as follow : — " Memorandum 
of agreement made and entered into 4th April, 1884. Between 
0. 0. Dangar, acting as agent for E. W. Scott, on the one part, 
and Stephen Ryan, of the other part/' I can see no distinction 
whatever between the words " acting as agent for E. W. Scott," 
and the words " on account of." Lord Justice James goes on to 
say : — " As to Paice v. Walker, I cannot conceive that the words 
' as agents ' can be properly understood as implying merely a 
description. The word 'as' seems to exclude that idea. If that 
case were now before us, I should hold that the words ' as agents ' 
in that case had the same effect as the words * on account of ' in 
the present case, and that the decision in that case ought not to 
stand." 

If these words ''as agents" have the same effect as the 
words "on account of," the words used in the present case, 
" acting as agent," are plainer. If anything, the word '' acting " 
makes the expression still stronger, and shows that, in making 
the contract, the defendant was acting as agent for E. W. Scott. 
It requires nothing but a knowledge of the English language to 
Ni;.W Jft., VoL VI., Law. F 
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1885. discover the intention of the parties. Lord Justice James wm- 
Btan tinnes^ '' I do not dissent from the principle that a man does not 
Danoak. ^lieve himself from liability on a contract by using words which 
Jfartm C J. are intended to be merely words of description^ but I do not 
think the words ' as agent ' were words of description." Lord 
Justice Mellish says : — " As is said in the note to Thompson y« 
Davenport, when a man signs a contract in his own name^ he is 
primA facie a contracting party and liable^ and there must be 
something very strong on the face of the instrument to show that 
the liability does not attach to him. But if there are plain words 
to show that he is contracting on behalf of somebody else, why 
are we not to give effect to them ?" He then goes on to show 
that there is no difference between a man writing in the body of 
a contract that he acts as agent for another, and his signing at 
the end of the contract on behalf of this third person. He them 
continues : — *' How can the words ' on account of Morand & 
Co.,' be inserted merely as a description ? The words mean 
that Morand & Co. are the people who have sold. It follows 
that the persons who have signed are merely the brokers, and are 
not liable. I agree also that the circumstances of Paice v. Walker 
are to be distinguished from the present." Mr. Justice Baggallay 
concurred. Mr. Justice Quain says, '* It seems extraordinary 
that there should be any doubt whether this binds the principal 
or the agent. It is said, that in order to relieve the agent from 
liability, he must sign as agent for, or on account of Morand & Co. 
I cannot see the necessity for adding these words to the signature, 
if you can gather from the contract that he makes it on account 
of Morand & Co. These words at the end of the signature would 
add nothing to what has been stated in the body of the contract. 
The agent, therefore, does not render himself personally liable by 
not adding them." Mr. Justice Archibald says, " The usual way 
in which an agent contracts so as not to render himself personally 
liable is by signing as agent. That, however, is not the only 
way, because if it is clear from the body of the contract that he 
contracted only as agent, he would save his liability. No words 
could be plainer than the words ' on account of Morand & Co.' to 
show that the defendants contracted only as agents. I also agree 
that Paice v. Walker is to be distinguished from this case." 
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I can imagine no words plainer than those nsed in the present ^^^- 
case to show that the defendant did not bind himself^ bnt only Byan 
the person for whom he was contracting. In Qadd v. Houghton danqab. 
(3), the Court of Appeal did not in terms overrule Paice v. iiartin C.J. 
Walker (2), because it is not the practice of a Court which 
dissents from the previous decision of another Court, to overrule 
it in express terms. Sometimes they affect to discover a dis- 
tinction where no distinction really exists. It is, however, 
impossible for the cases of Paice v. Walker (2), and Oadd v. 
Houghton (8), to stand together. In such a conflict of authority 
the decision of a higher Court should prevail with us. But if 
there had been a total absence of authority, I am prepared to say 
that this contract is not binding on the defendant, but only on 
the person for whom he acted. 

Faucstt J. I am of the same opinion. There is no doubt Fattcett J. 
that the two cases mentioned by his Honour are absolutely 
contradictory. In the note to Thompson v. Davenport, in Smith's 
Leading Cases (7th edition), page 386, is the following: — "The 
fact, however, that the signature is expressed to be made 'as 
agent,^ is strong to show that the person signing does not mean 
to bind himself personally, if the terms of the contract itself do 
not show a contrary intention. In a late case on this subject a 
charter-party, dated London, began as follows : — ' It is this day 
mutnally agreed between A. B. & Son, owners of the good ship 
called the Deslandes, of Jersey, . . . now lying in the port of 
London, of the one part, and C. D. Brothers, as agents to E. F., 
of Anamadoe, merchants and charterers, of the other part, &c.' 
The voyage was to be to Africa and back, and the words 
'merchants and charterers' were printed in the plural through- 
out the charter-party. The instrument concluded, 'The char- 
terers to have liberty to send any passengers out or home,' and 
was signed thus, ' for A. B. & Son, of Jersey, owners, G. H., as 
agent. For E. F., of Anamadoe, C. D. Brothers, as agents.' An 
action having been brought upon this contract by the ship- 
owners against CD. Brothers, it was held in the Court of 
Queen's Bench, and afterwards on appeal in the Exchequer 
Chamber, that the defendants were not liable on the charter- 
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party as principals : Deslandes v. Oregory (14) /' That seems to be 
exactly the same as the instrument in Paice v. Walker (2), where 
the defendants, describing themselves as agents, were sued as 
principals. The writer goes on to say : — " In all these cases the 
question whether the person actually signing the contract is to be 
deemed to be contracting personally or as agent only, depends, 
upon the intention of the parties as discoverable from the contract 
itself ; and it may be laid down as a general rule that where a 
person signs a contract in his own name without qualification, he 
is pWmci facie to be deemed a person contracting personally. '^ 
Now that is what the defendant did in this case. He signed his 
own name to the contract without adding the words ^' as agent, ^^ 
and it may be that prima facie ho would be liable. But, looking 
at the other part of the contract, it is clear that he acted not for 
himself, but as an agent. In the contract, the memorandum of 
agreement is stated to have been made "between 0. 0. Dangar, 
acting as agent for E. 0. Scott, on the one part, and Stephen 
Eyan, of the other part." At the end of the agreement is this 
stipulation, " The vendor will within a reasonable time after the 
payment of balance cause the transfer to be executed in full to 
the purchaser. The said O. 0. Dangar to deduct 3Z. from the 
purchase money for the same." Although the signature by the 
defendant, simply taken by itself would seem to imply that he had 
agreed on his own behalf, yet, reading the whole of the contract, 
it appears to be clear that the agreement was made between the 
plaintiff and Dangar, acting as agent for Scott. 

I rely, as his Honour the Chief Justice does, on the decision of 
the Court of Appeal in Gadd v. Houghton (3), where Lord 
Justice James, one of the ablest judges on the English Bench, 
and of the largest experience, says, ^'The ratio decidendi in 
Paice V. Walker (2), was that, having regard to the contract and 
all the circumstances of the case, the words ^ as agents * must be 
considered as merely describing or intimating the fact that the 
defendants were agents, and it did not amount to a statement 
that they were making a bargain on account of another person. 
These are the very words used in the present case. When a man 
says that he is making a contract ' on account of * someone else, 
(14) 2 E. & E. 602, 610; 29 L.J. Q.B. 93; 80 L.J. Q.B. 36. 
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it seems to me that he uses the very strongest terms the English 
language affords to show that he is not binding himself^ but is 
binding his principal.'* I cannot see that the words '' acting as 
agent/* are weaker than the words *^on account of;'* and I 
think that the present case is within the decision in Gadd v. 
Houghton (3). Lord Justice Melliah, one of the highest 
authorities of his time, especially on commercial matters, says : — 
*' As is said in the note to Thompson v. Davenport, where a man 
signs a contract in his own name, he is prima facie a contracting 
party and liable, and there must be something very strong on the 
face of the instrument to show that the liability does not attach 
to him. But if there are plain words to show that he is con- 
tracting on behalf of somebody else, why are we not to give effect 
to them ?" Further on he says, ^^ When the signature comes at 
the end you apply it to everything which occurs throughout the 
contract.*' But in the case now before us the statement at the 
beginning of the contract that Dangar was acting as an agent, 
may equally be said to cover the whole or the succeeding terms of 
the agreement. Mr. Justice Baggallay concurred. Mr. Justice 
Quain said the same, as did Mr. Justice Archibald. 

Looking at the commencement of this contract and the terms 
of it, it is quite clear to my mind that the defendant Dangar did 
not intend to make himself liable, but that he acted on behalf of 
* disclosed principal. 



id86. 
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SiE G. Innes J. I also am of opinion that the defendant in 
this case has not made himself personally liable. I do not think 
that Paice v. Walker (2), or any of the cases cited, stand in the 
way of our so deciding. Paice v. Walker (2), no doubt is to a 
certain extent an unsatisfactory case. There are many cases 
difficult to reconcile with it ; but, on the other hand, it is to be 
observed that there are many of these cases in which a closer 
examination would show that the circumstances render them 
distinct one from the other. But with regard to the case of 
Paice V. Walker (2), so far as the words "as agents** are con- 
cerned, I concur with Baron Pollock, in saying that I see no 
distinction between the expression "as agent** and the words 



Innes J. 
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1886. ^^ on account of." All these cases seem to rest on the principle 
Etan well laid down in the note to Thompson v. Davenport^ and cited 
DAHGABi ^1 Baron Pollock, who says in Hough v. ilamaifios (4), ''The 
Innes J. defendants have signed the charter-party without any reservation, 
and the rule of law which has been quoted from Smithes Leading 
Cases applies. That rule is that when a person signs a contract 
in his own name^ without qualification^ he is prima fade to be 
deemed to be a person contracting personally ; and in order to 
prevent this liability from attaching^ it must be apparent from 
the other portion of the document that he did not intend to bind 
himself as principal." The rule there laid down runs through all 
the cases ; but, as an authority has elsewhere observed, the point 
of a general observation lies in the application of it. The 
particular circumstances of this case seem to me to point clearly 
and unmistakably to the fact that the defendant here cannot be 
taken to have intended to make himself responsible. He guarda 
himself in a clear and unmistakable way, declaring that he is 
entering into the contract as an agent only. There are two ways 
in which the word ' agent ' may be used. In one way a person 
merely designates himself as being an agent, not acting as 
such in that particular case, but merely as a description 
of his occupation; in the other way the person enters into 
the contract on behalf of a principal. In this case we have 
the designation of the defendant stated in the general 
heading of the memorandum of agreement. This is followed 
by a statement that, in this particular transaction, the 
defendant entered into the contract in the capacity of an agent 
only, and for a disclosed principal. The clause at the conclusion 
of the agreement tends very strongly in my mind to show that 
the real party to the contract is Scott, and not Dangar. This 
clause is as follows : — " The vendor will within a reasonable time 
after the payment of balance, cause the transfer to be executed in 
full to the purchaser. The said 0. 0. Dangar to deduct 3/. from 
the purchase money for the same." From that clause it would 
appear that the vendor and the defendant Dangar are two 
different persons ; that Dangar is to do one thing and the vendor 
another. Although the defendant does not sign as agent for 
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K M. Scott^ t&e whole body of this document clearly and 
i^ilfistakablj indicates that the defendant entered into this 
transaction as agent onlj^ and not as principal. 

Judgment for defendant. 

Attorneys for plaintiff : Slattery 8f Heydon. 
Attorneys for defendant : Stephen, Laurence 8f Jaqvsa, 
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TIMBEELL v. WATERHOUSE. 

Negligence — Accident through the breaking of a plank not under control of 
defendant — Finding of Dietrict Court Judge matter of law. 

The plaintiif took a return ticket from Sydney to Balmoral in the defendant's 
iteamer. Having landed safely at Balmoral, ahe was returning to the defend- 
ant's steamer, when a plank broke, and she fell into the water ; and for the 
injuries which she then received she brought the present action in the District 
Coart 

The mode of embarking passengers at Balmoral was the following : — A punt 
was placed at some distance from the wharf , moored to the foreshore, and anchored 
seaward. This punt was connected with the wharf by a plank. Neither the 
pont nor tlie plank belonged to the defendant, but both were used by him, with 
other steamboat proprietors, for the purpose of landing their passengers on the 
▼hazf, which was a public one. When the plaintiff stepped on the plank 
to go from the wharf to the punt, another steamer, not belonging to the defend- 
ant, was alongside the punt. The defendant's vessel had not then arrived ; 
but she afterwards came alongside the other steamer and took in her passen- 
gers over the deck of that steamer. As plaintiff was passing over the plank 
from the wharf to the punt, intending to go on board the defendant's vessel, 
the plank broke, and she fell into the water. 

The learned District Court Judge foimd : — 1. That the defendant supplied 
the plaintiff with a ticket from Sydney to Balmoral and back. 2; That there 
was an invitation to the plaintiff to go on board the defendant's steamer, and 
that when she fell into the water she was intending to go on board such 
steamer. 8. That the transit from Sydney to Balmoral was over when the 
plaintiff got out of the punt. He nonsuited the plaintiff, but assessed the 
damages at 00^., as the plank was not a proper plank for the purpose. 

Sdd, on motion to enter a verdict for the plaintiff, that the 8rd finding of 
the judge was a determination of a matter of law, and not of fact, and that 
SQch finding was erroneous, and that the landing on the punt was not a landing 
atBalmoraL 

Hdd, also, that whether the plank was under the defendant's control or not, 
if it was held forth by him, or used by him, or pointed out, either expressly ur 
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by implication, to his paMengen as a proper mode of getfing to his flt#am«r 
from the shore, he was liable for any accident to passengers using the plank. 
Kale absolute, pursuant to leave reseryed, to enter verdict for the plaintiff. 

District Couet Appeal. The plaint stated : — 1. That the 
defendant was possessed of a certain excursion steamer^ then 
being employed by the defendant on harbour excursion trips, 
and calling at a certain wharf in the harbour of Port Jackson, 
and was a carrier of passengers for reward. And the plaintiff 
became and was received by the defendant as a passenger, to 
be by him safely and securely carried upon the said steamer on 
a journey from Sydney to Middle Harbour and back for reward 
to the defendant. And the said steamer was connected to the 
said wharf by a certain plank or gangway, then the property 
of and under the control of the defendant. And the plaintiff 
was lawfully passing on the said plank or gangway, from the 
said wharf to the said steamer, for the purpose of being safely 
and securely carried upon the said steamer upon the return 
journey from Middle Harbour to Sydney. And the defendant, 
by himself, servants, or agents, conducted himself so negligently 
and unskilfully in and about the care and management of the 
said plank or gangway, and in and about the care and manage- 
ment of the said steamer, that by reason thereof , while the plaintiff 
was passing over the said plank or gangway, the said plank or 
gangway suddenly moved and broke from the said wharf, and, 
with the plaintiff thereon, fell into the water, whereby, &c. 

2. That the defendant was possessed of and had the care, control, 
and management of the said steamer, plank, and gangway, and 
was a carrier of passengers for reward, as in the first count 
mentioned. And the plaintiff was lawfully passing over the 
said plank and gangway from the said wharf to the said steamer, 
at the invitation and by the consent and permission of the 
defendant. And the plaintiff had no notice that there was any 
risk of accident in crossing the said plank or gangway, as the 
defendant was well aware. Yet the defendant conducted him- 
self so negligently, unskilfully, and improperly in and about the 
care and management of the said plank or gangway, and 
steamer that, by reason thereof, and while the plaintiff was so 
passing over the said plank or gangway, as aforesaid, the said 
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plank or gangway, without any warning to the plaintiff, sud- 18^6. 



denly moved away and broke from the said wharf, and, with the Tihbbbll 
plaintiff, were thrown into the water, whereby, &c. Wateb- 

At the trial, on the 18th and 19th August, 1884, before Mr. ^^^s^- 
District Court Judge Wilkinson, it appeared that on Easter 
Monday of that year the plaintiff took a return ticket from 
Sydney to Balmoral in the defendant's steamer, "Admiral." 
The plaintiff, having landed safely at Balmoral, was returning 
on board the "Admiral,'' when the accident happened. There 
▼as a punt moored some eight or nine feet from the wharf, and 
fastened at both ends to the foreshore, with an anchor towards 
the sea, to keep her off the rocks. This punt was connected 
with the wharf by a plank 16 or 18 feet long and 2 feet 4 inches 
hroad. Neither the punt nor the plank belonged to the defend- 
ant, nor did it appear that the plank was put in its position by 
him ; but both were used by him, with other steamboat pro- 
prietors, for the purpose of landing their passengers on the 
wharf, which was a public one. It also appeared that the de- 
fendant was present when the accident happened. When the 
plaintiff stepped on the plank to go to the punt, the "Commo- 
dore," a steamer belonging, not to the defendant, but to the Port 
Jackson Steamship Company, was alongside the punt, and 
aground. The "Admiral" had not then arrived, but she after- 
wards came alongside the " Commodore," and took in her pas- 
sengers over the deck of that vessel. The plaintiff was passing • 
over the plank connecting the wharf with the punt, when the 
plank broke, and the plaintiff fell into the water. 

The learned District Court Judge found : — 1. That the de- 
fendant supplied the plaintiff with a ticket, undertaking to take 
her from Sydney to Balmoral and back. 2. That there was no 
invitation to the plaintiff to go on board the "Admiral;" and 
that when she fell into the water she was intending to go on 
board the ^^Admiral." 3. That the transit from Sydney to 
Balmoral was over when the plaintiff got on to the punt, and 
that, therefore, the defendant's responsibility ended there, as 
the plank which broke was between the punt and the wharf. 

He accordingly nonsuited the plaintiff, but assessed the 
damages at 60Z., it being agreed that if he were wrong as to the 
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^^^' last finding, the verdict was to be entered for the plaintiff with 
TiKBRXLL 60L, as the plank was not a proper plank for the purpose for 
Water- which it was used. 

HOU8S. 

jpri: 30. 0^ Connor now (April 80) moved to make a rule absolute to enter 
a verdict for the plaintiff, with 60L damages. The contract was 
to take the plaintiff to Balmoral and back. The merely landing 
on a punt moored hj an anchor is not a landing at Balmoral. 
The transit was, therefore, not ended hj landing the passengers 
on the punt. The defendant, having held out to his passengers 
a certain mode of getting to his vessel from the shore, is liable 
for any accident which may happen to them from the insufficiency 
of the mode provided. 

Ndsh, for the defendant, showed cause. The determination 
by the learned District Court Judge was of a matter of fact only, 
which this Court cannot review. He decided that the transit 
was ended by landing the passengers on the puntj and that 
being so, we are not responsible for what happened between 
the punt and the shore. Besides, we had no control over the 
plank. It was not put there by us, but by the military authori- 
ties, and we therefore are not liable for any defect in it. 

MmHin O.J. SiR J. Maktin, C.J. This is an action brought in the District 
Court by the plaintiff, to recover damages for injuries sustained 
by the breaking of a plank which she was in the act of crossing 
from a wharf at Balmoral, in order to get on board of the vessel 
in which she was a passenger. The case was tried in the Dis- 
trict Court,* and the learned Judge found certain facts. He 
found that the defendant had supplied the plaintiff with a ticket, 
undertaking to carry her to Balmoral and back ; but that the 
transit from Sydney to Balmoral was over when the plaintiff got 
on the punt. Now it is said that this finding is one of fact, and 
not a determination of a point of law. If that were so, it is quite 
clear that we should have no jurisdiction to deal with thia 
matter, because our jurisdiction over matters dealt with in the 
District Court is limited to matters of law. We cannot grant 



VOL. VI. OASBS AT LAW. 81 

new trials in cases tried in a District Court merely on the ground ^^^' 

that the verdict was against evidence. But where (Jbe judge deter- Tikbbill 

mines any matter of law, we have power to grant a new trial watbb- 

on the ground of error .of the judge in so doing. I am of "o^"- 

opinion that the determination of the judge in this case was as 

to a matter of law, and not of fact. The learned judge found 

that the transit of the plaintiff to the place where the defendant 

Iiad undertaken to cany her was over when the plaintiff got on 

the punt. That determination was as to a pure question of 

law. 

The landing at Balmoral was effected in this way : — First, there 
is the solid land, and then, projecting from that, is a wharf. 
Then, outside of that, was moored a punt— an old steamer — ^which 
was secured by ropes on either end, and further steadied by an 
anchor on the seaward side. Vessels landing passengers at 
Balmoral drew up alongside of this punt, and the passengers 
landed from the vessel on to the punt, and then from the punt 
by a plank on to the wharf. The punt was loose, to a certain 
extent, the means of communication between it and the wharf 
being a plank. Sometimes another vessel might be at the wharf 
at the same time ; and on such occasions it was necessary not 
only for passengers to pass over the plank, but also over the 
other vessel. That was the case here. The plaintiff was on her 
way to the defendant's steamer, for the purpose of returning to 
Sydney, when the accident occurred. She passed over the 
wharf and got on to the plank, which was stretched from the 
wharf to the punt. There was another vessel inside the defend- 
ant's steamer, over which she would have to pass before getting 
to the defendant's vessel. The plank broke, and she fell into 
the water. The learned judge found that the plank was not a 
proper one for the purpose, and he estimated the plaintiff's 
damages at 60Z. 

I am of opinion that, whether the plank was put there by the 
defendant or not, whether it was under his control or not, if it was 
held forth by him, or used by him, or pointed out by him, either 
expressly or by implication, to his passengers as a proper mode 
of getting to his steamer from the shore, he was liable for any 
accident which may happen to passengers using the plank. 
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1885. There may be Yarious means of getting to and from the shore. 

TiMBBBLL If the water is smooth and deep, a vessel can go alongside the 
Watbb- ^^^^ ^ ^ there is a solid wharf, projecting into deep water, a 
HOTJBK. steamer can go alongside such a wharf. But whether the means 

Marttn C.J. |jy y^}iich the landing is effected be long or short, it is the same 
thing. A person making a contract of this kind must provide 
means for the passengers to get to and return from the place 
to which he contracts to take them. In this case the pas- 
sengers could not have got on board the defendant's vessel 
without passing over this plank. The defendant might not 
have had any control over it, yet as he used it for the purpose 
of landing and embarking his passengers, he is liable if any 
accident happens. An authority for this is the case of 
John V. Bacon (1), where Brett, L.J., says : — ^'I doubt whether 
any invitation, which does not amount to a contract, or to a false 
and fraudulent misrepresentation, can be the foundation of a 
legal liability. If the contract of carriage in this case did not 
cover the hulk, I should very much doubt whether the defendant 
was liable. I feel perfectly clear, however, that the contract of 
the defendant was to carry the plaintiff from the shore at Milf ord 
Haven to Liverpool, and that the hulk, therefore, was part of the 
means of transport, and that it was the improper state of this, 
the result of negligence, which caused the accident ; and if so, I 
think the defendant was responsible, whether its state was caused 
by the negligence of his own servants or of other persons." The 
accident in this case was caused by the placing of a defective 
plank in the position in which it was. The defendant may not 
have placed it there, but he allowed his passengers to use it. He 
is, therefore, responsible for any accident which may happen 
through its use. The defendant, by putting his passengers on a 
punt, did not land them at Balmoral. The rule must, therefore, 
be made absolute to enter the verdict for the plaintiff, with 60L 
damages. 

Windei/er J. WiNDEYEE, J., and Sir G. Innes, J., concurred, 
and 
Innes J. Rule absolute, with costs. 

Attorneys for plaintiff : Shorter Sf Fitzgerald, 

Attorney for defendant : Merriman. 

(1) L.E. 5 C.P. 437 ; 39 L.J. C.P. 366. 
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WOOD V, SCOTT. 

Crowh Lands Act» — SeUciion under sec. 19 of the Alienaiion Act of 1861 of land jjf^y 7^ 
in goldfield^i^ Vie,, No, 1, Bee. 19. June 14. 

Special Case. Ejectment. Plaintiff took up the land in question as a min- Faucett J. 
enl C.P. onder sec. 19 of the Alienation Act of 1861. Defendant was an applicant Windeyer J. 

under the ifintna ^ci for a lease of the same land. , and 

Innes^ J. 
Held, that the plaintiff's selection was bad. The words " Crown lands " in 
sec. 19 have the same meaning^ as those words in sec. 13, qualified as they are 
by the subsequent words of the section. Therefore, Crown lands within a pro- 
claimed goldfield cannot be taken up as a Mineral C.P. under sec. 19. Judg- 
ment for the defendant. 

Special Case. Ejectment. The plaintiff's title was a condi- 
tional purchase under section 19 of the Grown Lands Alienation 
Act of 1861 (1). The land selected was situate on a proclaimed 
goldfield. The defendant's title was an application under section 
56 of the Mining Act (37 Vic, No. 17) for a lease of the same 
land. The substantial question for the determination of the 
Court, was whether the selection by the plaintiff under sec. 19 
(1) for mining purposes of land within a goldfield was good or 
not. 



Barley, Q.C. {Coghlan with him), for the defendant (May 7). 
The only lands which might have been selected under sec. 19 
(1) are such as could have been taken up under sec. 13, and 
no other. If the exceptions in sec. 13 do not relate to 
flee. 19 (1) then a person might, under the latter section, 
have taken up land within population areas; a meaning 
which was never contemplated by the legislature. By sec. 
14, Crown lands within proclaimed goldfields may be 
selected, subject to certain conditions. This section is not 
referred to in sec. 19 (1), and the omission to do so appears 



May 7. 



(1) 26 Vic, No. 1, sec. 19, enacts :— 
"Crown lands may be conditionally 
selected for the purpose of mining, other 
tiian gold-mining^ under sec: 18 of this 
Act, except that in such case the price 
■hall be 40b. per acre, and except that 
iABQch case, instead of the conditions 



applicable in other cases in regard to the 
declaration and certificate required, a 
declaration shall be required only of 
the fact that not less than an average 
sum of £2 per acre has been expended 
in mining operations other than gold- 
mining, on the land." 1 07. Stat. 565. 
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^^^' to liaw \m^ irtentional. The conditions stated in sees. 14 and 
Wood 19 are entirely different^ and it could not have been intended 
Scott. ^^^ lands within proclaimed goldfields should be selected under 
sec. 19 (1). Sees. 16 and 20 (now repealed) mention sees. 13 
and 14, but not sec. 19, and the inference would be that all con- 
ditional purchases under sec. 19 must be made under the same 
terms as those under sec. IS. By regulation 50, applications for 
conditional purchases are to be in a certain form, and on refer- 
ence to that form it will be seen to relate to conditional purchases 
under sees. 13, 14 and 19. By regulation 40, additional 
selections shall be subject to regulations 1-20 inclusive. The 
regulations so incorporated do not include conditional purchases 
on goldfields, which are separately treated of in regulations 
21-23. A selection under sec. 13 may be converted into a min- 
eral conditional purchase. By sec. 2 7 of the Amending Actoi 1875 
(39 Vic, No. 13), a lease for mining purposes may be converted 
into a mineral conditional purchase, notwithstanding sec. 13, 
provided that such lands are not within population areas. By 
sec. 28 of the same Act, a mineral lease for mining for any metal 
or mineral, other than gold, may be converted into a mineral 
selection under sec. 19 (1) — '^ notwithstanding that such land 
may be included within a reserve from sale made subsequently 
to the granting of such lease.'^ These sections show that it was 
intended to exclude from selection under sec. 19 (1) all land 
within the exceptions of sec. 1 3. 

Want, for the plain tiflE. The legislature must be presumed to have 
intended what it said. By sec. 19 (1) all Crown lands, without 
exception, are open for selection for purposes of mining, other 
than gold-mining. The reference to sec, 13 is simply with regard 
to the conditions which the selector must perform, and does not 
apply to limit the land which he may take up, which is described 
as " Crown lands." 

Cur, adv. vult. 

On June 5 the judgment of the Court (their Honours Mr. 
Justice Faucett, Mr. Justice Windeyer, and Sir G. Innes) was 
read by — 
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Faucett J. According to the case as stated^ the plaintiff took 
np the land in question as a conditional purchase under sec. 19 
of the Orown Lands Alienation Act of 1861 (25 Vic, No. 1). But 
the land so taken up, although Crown lands within the meaning 
of the Act, was within a proclaimed goldfield, known as the 
Argyle G-oldfield. The defendant has applied for a mineral lease 
of the same land under sec. 56 of the Mining Act (8J Vic, No. 
13). The plaintiff and the defendant have seyerallj complied 
with the necessary formalities, and the question is whether 
the plaintiff's conditional purchase is valid as being within 
a proclaimed goldfield. If it be valid, it is admitted that the 
defendant's application must fail. As we were told that several 
titles depended on our decision, we took time to consider the 
matter. 

For the purpose of considering the question in this case, our 
attention has been directed to sees. 13, 14 and 19 of the Act. 
Under these three sections Grown lands may be conditionally 
purchased. But under sec 13 certain Crown lands are excepted, 
and are declared not to be open to conditional purchase. Among 
the lands so excepted, and excluded from conditional purchase, 
are Crown lands within a proclaimed goldfield ; while under sec. 
14, such lands, that is. Crown lands within a proclaimed gold- 
field, are open to conditional purchase, provided they are not 
within areas excluded by special proclamation, and are not occu- 
pied for gold-mining purposes. This is, in fact, an exception 
upon an exception. Conditional purchases of Crown lands, under 
see. 14, are, however, subject to this disadvantage — that at any 
period persons specially authorised by the Minister may enter 
upon such lands, and dig and search for gold. In other respects 
they are subject to all the conditions of sec. 13. But in either 
case, when a grant is issued to the owner of a conditional pur- 
chase of Crown lands under sec 13 or sec 14, the right to min- 
erals is reserved. The question then is — What is the meaning of the 
words '' Crown lands " in sec. 19, and whether they mean the same, 
and only the same, as the words ''Crown lands" in sec. 13, 
qualified as they are by the subsequent words in that section. 
This will depend on the meaning of the words ''under section 
13." 



1885. 



Wood 

V. 

Scott. 

June 5. 

Faucett J. 



86 CASBS AT LAW. [N. S. W. B. 

1885. After a good deal of consideration, and with no little hesita- 

WcioD tion, we have come to the conclusion that, according to the true 
Scott. construction of the section, the words ''under section 13'' must 
Fauceti J, govem and control the meaning of the words '' Crown lands," 
so as to give to the latter words the same meaning that they have 
in sec. 13, and qualified and limited as they are in that section. 
To hold that the words ''under section 13" refer merely to the form 
of application would, in our opinion, deprive them of their real 
and substantial force. The conditions as to price and as to 
improvements and residence cannot be considered as merely 
formal ; and the alteration in these conditions shows that the 
other conditions remain unaltered. In this view the three 
sections are consistent. Under sec. 13, Crown lands, with 
certain exceptions, are open to conditional selection, but not 
for mining purposes. Under sec. 14, Crown lands, coming 
within one of those exceptions — that is, lands within a proclaimed 
goldfield — are, subject to certain conditions not in sec. 13, also 
open to conditional selection, but still not for mineral purposes. 
And then such Crown lands as are open to conditional selection 
— ^but not for mineral purposes — under sec. 13, and such Crown 
lands only, are, under sec. 19, open to conditional selection for 
mineral purposes. 

Apart from any other enactment, we would say that this was, 
by reasonable and necessary construction, the meaning of sec. 
19. If it were otherwise, a person might conditionally purchase 
for mineral purposes, under section 19, Crown lands coming 
within any of the exceptions in sec. 13, and so might condition- 
ally purchase for mineral purposes " town lands " and " surb ur- 
ban lands," as well as lands within the population areas. This, 
we think, was not intended by the legislature. 

Our attention has further been directed to sees. 27 and 28 of 
39 Vic. No. 13. Sec. 27 enables the lessee of lands held under 
lease for mineral purposes to conditionally purchase the same for 
mineral purposes, " notwithstanding clause 13 of the AUeiiation 
Act of 1861-" This section, in our opinion, shows clearly that 
such lands could not previously be taken up as conditional pur- 
chases for mineral purposes under sec. 19 of the Alienation Act 
of 1861. If they could be so taken up, the words "notwith- 
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standing clause 13 " would be unmeaning. Thia section, and 1885- 

also sec. 28, though not quite so much, confirm the views we Wood 

have taken. On the whole we are of opinion that in this case scott. 

judgment must be for the defendant. Faucett J. 

Judgment for the defendant. 

Attorney for plaintiff : Brady. 

Attorneys for defendant : Stephen ^ Laurence Sf Jaques, 



GBEEN V. HOBN. 

Intending applicant for a mineral lease — Entry on Crovm Landa for the purpose 
of marking boundaries — Mining Act (87 Vio, No, 13), sec, 66| sub^sec. 8. 

Trespass to plaintiiTs land. Plea, that the said land was Crown lands, and 
that the defendant was the intending applicant for a mineral lease of the said 
land, and that he marked the comers of the said land^ and cut trenches to 
indicate the general directions of the boundary lines, in accordance with the 
proYisions of the Mining Act and regulations thereunder, which are the alleged 
Demurrer. 



May 14. 



Martin C.J, 
Faucett J. 

and 
■ Innes J, 



Seldf that the plea was good. A person has a right to enter Crown lands 
for the purpose of marking the boundaries prior to making an application for a 
mineral lease of the same. 

Deuubreb. Declaration for trespass to the plaintifE^s land. 

Plea, that at the time, &c., the said lands of the plaintiff 
were Crown lands within the meaning of the Mining Act of 1874. 
And the defendant was the intending applicant for a mineral 
lease of the said lands. ALud the defendant, prior to making 
application for the said mineral lease, and being the intending 
applicant of the same, marked the corners of the said lands, for 
the mineral lease of which he intended to apply, and cut trenches 
to indicate the general direction of the boundary lines, in accord- 
ance with, and as prescribed by, the provisions of the said 
Mining Act and the regulations made thereunder, which are the 
alleged trespasses. 

Demubbeb. The grounds stated for argument were: — 1. 
That the plea does not allege that the defendant ever applied for 
a lease, or became entitled thereto. 2. That the defendant 
N.8.W JL, Vol. VI., Law. G 
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1885. cannot justify the acts of trespass admitted in the said plea by 
Greev showing that he intended to apply for a lease; and that he took 
Horn certain preliminary steps, not shown to be followed up by a valid 
application. 8. That the Mining Act does not authorise an 
entry upon land in possession of other persons before application 
made ; and that any regulations giving such authority are uUra 
vires. 

0. B. Stephen in support of the demurrer. The plea does not 
allege that the defendant did in fact apply for a lease. We 
maintain that^ by entering the lands in our possession, the 
defendant acted without authority. He is not empowered to do 
so by the Mining Act ; and if any regulation purports to give 
any such authority, then it is uUra vires. No hardship need 
result, because by sec. 66, sub-sec. 8 (1), an applicant for a 
mineral lease may describe the land by its natural boundaries. 

0. J. Manning, for the defendant, was not called upon. 

MaHinTCJ, SiB J. Martin, C.J. (after stating the pleadings). The 3rd sub- 
section of section 56 of the Mining Act runs thus. [His Honour 
read the section (1).] Now it is said that, so far as the appli- 
cation is concerned, no right is conceded to the applicant to go 
on the land previously to making his application. I am not of 
that opinion. I think it necessarily follows from the enactment, 
that the person intending to apply for a lease of land for mining 
purposes may go on the land and mark it so as to identify it. It 
is not to be supposed that every piece of land would have natural 
features sufficient to identify it. It is necessary to go on the 
land, because the law requires that the boundary marks are to 
be specified in the application. The proper person to make such 
marks is the applicant. The sub-section, giving a right to the 
applicant, by necessary implication, to go on the land and place 
his marks there, is properly carried out by regulation 2, which is 

(1) 37 Vic, No. 18, sec. 66, sub-sec. And the applicant may forthwith take 

3, enacts '' Applications for leases . . . possession of such lots. ProTided 

. shall set forth a clear description of the always that the right shall be reserved 

lots proposed to be leased and of the to the Biinister for Lands to determine 

boundary marks or natural features by the boundaries of all such lots • . ." 

which the same are to be identified. 2 Oi. Stui. 1452. 
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in these terms : — 'Trior to making application for a mineral lease, 
the intending applicant . . . shall mark each comer of the 
land applied for, either by a conspicuous mark upon a tree standing 
at or near each angle of the land for which he • . . intends 
to apply and by cutting trenches, &c.'* Then follow specific direc- 
tions as to How the boundaries are to be marked, and then comes 
this proviso: — ^''Provided always that in certain cases the Secre- 
tary for Mines may authorise possession of mineral lots to be 
taken without all or any of the angles being marked as aforesaid, 
and may if lie think fit in such cases require that a plan, shewing 
the form, extent, and position of the land applied for, be attached 
to the application for the lease.'' It is plain that, without some 
such thing as is permitted by this regulation being done, it would 
be impossible to send in an application which anyone would be 
able to understand. 

Then it is said that, supposing that the defendant had a right 
to do this, he should have immediately followed up his act by 
sending in his application, and that he should have set out such 
fact in his plea. I am of opinion that this is not a matter which 
the defendant was obliged to set out, but one that the plaintiff 
should have set up by way of replication. The 5th regulation 
specifies that, '^ Within ten days, and not less than three days, 
after possession shall have been taken as aforesaid, the person or 
persons by or for whom possession shall have been so taken shall 
address to the Secretary for Mines and lodge with the Warden an 
application in the form of Schedule 2; and every such application 
shall set forth a clear description of the lot or lots applied for, 
and of tlie boundary marks or natural features by which such 
lot or lots are to be identified • • • '' That is a complete 
answer, sufficient to justify a person in making any number of 
marks before applying for a lease. The demurrer should be 
overruled. 



1885. 



Gbsbn 

V. 

Horn. 
Martin C.J. 



Faucett J. I am of the same opinion. The matter is per- ^auceu J. 
f ecUy clear. 



Sib G. Innes J. I am of the same opinion. From the wording j,,,,^^ j, 
of the Act, and without looking at the regulation, it follows, by 

G 2 
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1885. necessary implication, that the person intending to apply for a 
Gbken lease has a right to enter on the land. Whether a failure by a 
Horn. ^^^^ ^^ intending applicant to follow out his preliminary acts 
Innes J. by making an application for a lease would make him a tres- 
passer ah initio, I express no opinion. Such non-performance 
would be strong evidence that the entry was not bond fide. 

Judgment for defendant. 

Attorney for plaintifE : Biddulph, by O. E, B. Jones, 
Attorneys for defendant : Allen 8f Allen. 



Majf 12, 14. SHACK TIN v. LON POOE. 

Practice — Aitachment for non-payment of coett — Sequestration of estate — In- 
Martin C.J. solvent Act (6 Vic. No, 17), *. 30. 

Paucett J, ipj^^ plaintiff haying failed to jxay costs which a judge in chambers had 
/fines J. ordered him to pay to the defendant, a rule absolute for an attachment was 
obtained by the defendant ex parte. On the return of the rule, the defendant 
moved that the plaintiff should answer certain interrogatories. 

The Court, however, on it appearing by the plaintiff's affidavits, that he 
had sequestrated his estate and had registered in the sheriff's book the order 
for sequestration, dismissed the application, and ordered the pUiintiff to be 
discharged from custody; holding that the attachment was a civil process for 
the recovery of a debt ; and that further proceedings were stayed by section 30 
of the Insolvent Act. 

Attachment. The plaintiff^ having brought an action against 
the defendant^ obtained a capias, under which the defendant was 
held to bail. On Feb. 20th his Honour Mr. Justice Windeyer, 
sitting in chambers^ made an order, on the application of the 
defendant, setting aside the ca, re., with costs. 

May 12. On May 12th, W. J, Foster, for the defendant, moved the Full 

Court on the usual affidavits for a rule absolute for attachment of 
the plaintiff for non-payment of the costs awarded by the order of 
Mr. Justice Windeyer, and taxed at 37Z. Ss. 4d, 

Wise, for the plaintiff, stated that the plaintiff, having that day 
surrendered his estate as insolvent, the application could not be 
granted. 
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Pee Cubiah. The rule must go. This being an ex parte 1885. 
apphcation, the Court cannot hear counsel for the plaintiff. Shack Tin 

Rule granted; returnable 14th May. 



V. 
LON FOOK. 



On May 14th, W. J. Foster moved that certain interrogatories J^«v 14»- 
should be put to the plaintiff, who was present in custody, and 
tliat the answers to these interrogatories should be taken by the 
Prothonotary. 

Wise (contra) y read an affidavit of the plaintiff that his estate 
had been sequestrated as insolvent on the 12th May, and that 
such sequestration had been accepted by the Chief Commissioner 
on the 13th May. He also produced the sheriff's book contain- 
ing the registration of the order for sequestration. By section 30 
of the Insolvent Act (1), all proceedings against an insolvent 
who has sequestrated his estate are stayed on registration with 
the sheriff of the order for sequestration. This is a civil, not a 
criminal proceeding. jB. v. Edwards (2) ; In re Deere (3) ; Ex 
fwrte Quest (4). 

Faster, in reply. This is a criminal process, and section 30 of 
the Insolvent Act (1) does not apply. 



Sir J. Maetin C.J. As to whether this application is in a 
criminal matter or in a matter purely civil, the case of R» v, 
Edwards (2) is an authority. The marginal note to that case runs 
thus : — " An attorney in custody under an attachment for non- 
payment of money pursuant to a rule of Court, is entitled to be 
discharged from custody on having become bankrupt, and 
obtained his certificate, even though he received the money in the 
course of his employment as attorney." In that case, counsel 

(1) 5 Vie. No. 17, 8. 80, enacts^ ** That against the sequestrated estate, and to 

further execution of any judgment or take the benefit thereof upon dis- 

piocesB against the person or estate of tribution of the said estate, ratably 

my insolTent, shall, after any order of with the other creditors." 1 01, Stat. 

sequestration of such estate is lodged 1148-49. 
with the sheriff for registration, be (2) 9 B. & C. 652. 
stayed. And it shall and may be law- (8) L.B. 10 Ch. 658 ; 44 L. J. Bankr. 

fill for the person having right to such 120. 
jiidgment to prove his debt and costs (4) 1 S.C.K. N.S. 129. 



MarHn O.J. 
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1886. showing cause, said, "The 6 (Jeo. IV., c. 16, s. 121, entitles a 
Shack Yin bankrupt, who has duly conformed himself to the laws in^ force 
LoN^FooK. concerning bankrupts, to be discharged from all debts due by 
MaHin C.J. him when he became bankrupt, and from all claims and demands 
thereby made provable under the conmiission, in case he shall 
obtain a certificate of such conformity so signed and allowed. 
Now, although the defendant might have been entitled to his 
discharge if he had been in execution for a debt, he is not entitled 
to be discharged from custody upon an attachment for a 
contempt." That is the argument used here. The Attorney- 
General, on the other side, said, '^An attachment for non- 
payment of money pursuant to a rule of Court, though founded upon 
a contempt of Court, is in substance process to enforce the 
payment of a debt. The debt is provable under the commission, 
and the debtor, after he has obtained his certificate, is entitled to 
be discharged out of custody." Lord Tenterden says, ''It haa 
been always held that attachments for non-payment of money are 
in the nature of civil process to enforce the payment of a debt ; 
that persons in custody under attachments for disobedience of an 
order of Court for payment of a sum of money are in custody for 
a civil debt, and are subject to and entitled to the advantage of 
the bankrupt laws; and that the debt is provable under the 
commission ; and that the debtor, if in custody for that debt, is 
entitled, on obtaining his certificate, to be discharged. That 
being so, the defendant (if he had not contracted the debt in 
question as an- attorney), would have been entitled to his dis- 
charge. But then it is said that he, having received the money in 
the course of his employment as an attorney, ought not to be dis- 
charged. The plaintiff, however, by reason of the defendant^? 
being an attorney, had the advantage of an attachment against 
him. The defendant, if he has made himself liable to the 
bankrupt laws is entitled to its advantages, one of which is, that 
he has a right to be discharged from custody in respect of all 
debts provable under the commission." 

The principle laid down in the above judgment is clearly 
applicable to the present case. Section 30 of our Insolv&nt 
Act (1) is in these terms : — " And be it enacted that further 
execution of any judgment or process against the person or 
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estate of any insolvent^ shall^ after any order for sequestra* 1886. 



tion of sucli estate is lodged witH the sheriff for registration^ Shack Yin 
be stayed; and it shall and may be lawful for the person lokFook. 
haying right to such judgment to prove his debt and costs Martin C.J. 
against such sequestrated estate, and to take the benefit 
thereof upon distribution of the said estate ratably with the 
other creditors." Now, the plaintiff in this case is shown by 
evidence now before the Court to have sequestrated his estate, 
and such estate is now in the Insolvent Court, and notice of such 
sequestration has been lodged with the sheriff for the purpose of 
registration, and the notice has been registered. This being, on 
the authority of the case I have read, nothing more than a civil 
process, section 30 of the Insolvent Act applies. That being 
so, by the veiy terms of the section, further proceedings are 
stayed, and it is idle to send the plaintiff before the Prothonotary 
to answer interrogatories. The proper course will be to allow 
the plaintiff to go at large. 



Paucett J. I am of the same opinion. In the case of Ex 
parte Sparks (5), the Court refused to discharge a prisoner under 
circumstances somewhat similar to this case. But the facts of 
that case are so dissimilar to this, that it cannot be regarded as a 
precedent. The defendant there sequestrated his estate in such 
a way as to retain dominion over part of it. That was a very 
peculiar case ; and when the facts are exactly the same, we may 
look to it as a precedent. In this case it would be a waste of 
time to send the plaintiff to the Prothonotary to answer inter- 
rogatories. 



Fauceff J. 



SiE G. Innes J. During the time that their Honours have 
be«i delivering their judgments, I have been looking at the 
report of the case of Ex parte Sparks (5). The circumstances of 
that case were, no doubt, very peculiar, and seemed to establish a 
very strong case of misconduct on the part of the applicant, who 
sought to be discharged from custody. Still I, for one, cannot 
think, if it became necessary to consider it, that this Court would 
be bound by that decision. There is an observation of his Honour 

(6) 2 S.O.B. N.S. 875. 



Inneft J. 
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^^5' Sir Wm. Manning, made during the argument, which, if his 



Shack Tin Honour meant to say that anything beyond the sequestration 
LoN FooK. "^*s required, is, to my mind, not in accordance with the law. 
Innet J. " You have to make it clear to our minds that this man is really 
insolvent.'* 

This case is to be determined by the principles laid down in the 
case of 22. v. Edwards (2), where it was held that although there 
has been a direct contempt and disobedience of the order of the 
Court by the non-payment of money ordered to be paid, the debt 
is, notwithstanding, a civil one. That being so, it appears to me 
that, under section 30 of the Insolvent Act (1), the Court has no 
discretion at all. The words of the section appear to me to put 
the matter beyond the discretion of the Court. Clearly what is 
sought here by the defendant, is further process against the plain- 
tiff, and for my part I cannot see that it is competent for us to 
disregard the clear and imperative words of this section. For 
these reasons, I concur in thinking that the application must be 
dismissed. 

Ordered that the plaintiff be 
discharged from custody. No 
costs. 

Attorney for plaintiff : Hill. 

Attorney for defendant : T. M. Williamson. 



May 11. 



Martin, C.J. 
Faucett J. 

and 
Innet J. 



JBx parU MEALY Re WILTON. 

ITumctpaiaiM iicta— 31 Vic. No. 12, #. 42—87 Vic. No. 15, «. ^—Re-election of 
mayor — Not within eeven days. 

A meeting to elect a mayor was held within seven days of the election of 
aldermen. It was twice adjourned, but on the last adjourned meeting no 
further adjournment took place, and the meeting lapsed. A meeting of the 
council was called by the Council clerk after the expiration of the seven days, for 
the purpose of continuing the election of mayor; and at that meeting the 
respondent, the outgoing mayor, was re-elected. 

Heldy on motion to oust the respondent from his office of mayor, that the 
election was illegal, and the rule was made absolute. 
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SmnhU^ per MaHin, C.J.> and Faueett, J., that by sec. 8 of 87 Vio. No. 15, the 1886, 



outgoing mayor only holds office for the purpoee of conducting the election ^^ v ^u^ 
hi« BQCoeflsor. M^t. 

Motion to make absolute a mle nisi granted tinder section 99 
of the MunidpaUties Act (31 Vic. No. 12), calling upon William 
Wilton to show cause why he should not be ousted of the 
office of mayor of the Borough of Mudgee, on the grounds : — 
1. That the election of the said Wilton as mayor did not take 
place within seven days of the annual election of aldermen for 
the said borough. 2. That the said Wilton had no power to 
adjourn the meeting of 10th February, 1885, for the purpose of 
electing the Mayor, and that the Mayor should have been chosen 
by lot at the said meeting of 10th February. 3. That the 
meeting called for 24th March, 1885, for the election of a mayor, 
was illegally sunmioned for that purpose ; and that the election 
by lot of the said Wilton as mayor at the said meeting was 
illegal. 

From the affidavits filed, it appeared that the annual election 
of aldermen took place on 7th February, 1885. On 9th February 
a meeting of the Council was called, for the purpose of electing 
a mayor. No quorum, however, being present, the respondent, 
as retiring mayor, adjourned the meeting to 10th February. On 
that day a meeting was held, the respondent, Wilton, and Alder- 
man Davidson being the candidates. The votes being equal, the 
respondent suggested that the election should be by ballot ; but 
Alderman Davidson objected, and it was suggested that the 
meeting be adjourned until a vacancy in the Council had been 
filled up. The meeting afterwards being left without a quorum, 
the outgoing mayor further adjourned the meeting until 18th 
February. On that day the Council met, but was not adjourned. 
On 20th March the Council clerk called a meeting for the 24th 
of that month, to '^ proceed with the election of mayor from the 
point where the election was broken off by the meeting lapsing 
on 10th February, viz., to decide by lot which of the two candi- 
dates then proposed, and for whom the votes were equal, should 
become mayor.'* On 24th March a meeting was held, at which 
the respondent, the outgoing mayor, presided. Lots were drawn, 
although many of the aldermen protested that the proceedings 
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were illegal; and tlie lot falling on tlie respondent^ he declared 
himself elected mayor for the year 1885, and made the declara- 
tion prescribed by the Municipalities Act. 

0' Connor for the applicant. By section 42 of the Municipalities 
Act (1) the election must take place within seven days of the 
election of aldermen. That was not done here, as the meeting 
on the 9th February, after being twice adjourned, was allowed 
to lapse. The meeting of 24th March was illegal, and the 
Council had no power at that meeting to elect a mayor : Ex parte 
Whitcombe re Lakeman (2). 

Eogers for the respondent. Assuming that the meeting of 24th 
March was illegal, and that there was no election of a mayor for 
1885, the respondent holds office until the election of his suc- 
cessor : section 3 of Amending Act (3) . The Court will not oust 



(1) 31 Vic, No. 12, s. 42, enacts, 
"Within seven days after the first 
election and each subsequent annual 
election, on a day and at an hour to be 
fixed at the first election by the Return- 
ing Officer, who shall preside thereat, 
and at subsequent elections by the 
Council clerk, and to be notified to the 
whole of the Aldermen in the same 
manner as an ordinary summons to a 
Council meeting, not more than four 
days nor less than twenty-four hours 
preYiou8ly,Buch Aldermen,or a majority 
of them, shall meet as soon as possible 
after the first election at such place as 
the Betuming Officer shall have noti- 
fied, and after all subsequent annual 
elections at the office or ordinary place 
of meeting of the Council, and shall 
choose and appoint by suoh mode of 
voting as they may deem expedient, 
some one member of the Council to be 
Mayor, who shall go out of office at the 
next annual election of Aldermen, but 
may then be re-elected. Provided that 
in case of any equality of votes at the 
first election of Mayor, the Betuming 
Officer shall Have a casting vote." 2 
01. BicA. 1496. 



(2) 3N.S.W.L.E. 142. 

(8) 37 Vic, No. 15, s. 3, enacts, 
" Notwithstanding the provisions (^ the 
Principal Act, every person now or 
hereafter to be elected Mayor of a 
Borough or Municipal District, shall 
(although his term of office as Alder- 
man shall have expired), continue to 
hold office as Mayor until the election 
of his successor, and shall preside at 
all meetings of the Council holden in 
pursuance of the said Act for the 
election of such successor, and shall 
have power to adjourn any meeting in 
the absence of a quorum. And for the 
purposes of such election the Mayor 
shall (if he shall have ceased to be an 
Alderman) have a casting vote only; 
but if his term of office as Alderman 
shall not have expired, such Mayor 
shall have and exercise an original, 
but not a casting vote. And in case 
the Mayor of any Municipality shall die 
or become subject to any of the dis. 
qualifications mentioned in the thirty- 
seventh section of the Principal Act» 
and his office as Mayor be thereby 
vacated, it shall be lawful for the 
Ck>vemor (if he shall think it expedient 
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the respondent^ as he remains mayor until his successor is 1886. 
appointed. This point was not taken in Ea parte Whitcombe re Em parte 
Lakeman (2). ^"^^^• 

[Sir G. Innes. J. The point seems to have been taken by 
Mr. Stephen in that case^ to judge from the report of his 
argument.] 

The words of section 8 are large enough to support my 
contention. 

SiE J. Mabtin C.J. In the case of Ex parte Whitcombe re Martin O.J. 
Lakeman (2) there was no question as to the power of the muni- 
cipality to elect a mayor within the seven days prescribed by the 
statute. A meeting was regularly called within that time, and 
the votes at that meeting being equal, the requirements of the 
Act should have been complied with. It should there and then 
have been determined who was the successful candidate, and it 
was proposed that the determination should be by lot. But the 
old mayor considered that to be an undignified mode of pro- 
ceeding, and nothing was done. There was an adjournment of 
the meeting. After that, a separate meeting, an independent 
one, was called, and the election of mayor was then proceeded 
with. That the Court held to be illegal. In the judgment in 
that case, the expression was used that the election of mayor 
must be made within seven days of the election of the aldermen, 
or at some adjournment of a meeting held within those seven 
days. Section 3 of the Municipalities Amending Act of 1874 
provides as follows. [His Honour read the section (3).] So 
that a meeting regularly called within the seven days may be 
adjourned by the outgoing mayor. 



80 to do) to appoint any one of the 
Aldermen of each liunicipalitj or such 
other i>er8on as he may think fit/ to 
preside as Chairman at any meeting of 
the Council tor the eleetion of a May or^ 
called in parsoance of the provisions of 
the Principal Act. And such Chair- 
man (if he shall not he an Alderman), 
■haQ have and exercise a casting^ vote 
enly, hut if he shall hold office as 
Alderman he shall be entitled to an 



oriipnal, but not to a casting Tote, and 
shall have power in either case to 
adjourn any meeting at which a quomm 
shall not be present. Provided that 
where an equal number of votes shall 
before the passing of this Act have 
been or be hereafter given for any two 
or more candidates, it shall be deter- 
mined by lot which of such candidates 
shall be declared to have been elected 
as Mayor." 2 01. Stat. 1689-40. 
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In this case a meeting was called within seven days from the 
election of aldermen^ and there being no quorum^ it was 
adjourned from the 9th to the 10th February, and afterwards 
further adjourned to the 18th of the same month. There was no 
further adjournment, and the meeting therefore lapsed, as in 
the case of Ex parte Whitcombe (2). The meeting thus haying* 
lapsed, a notice was issued on 20th March for a meeting on the 
24th, for the purpose of proceeding with the election of mayor. 
At that meeting the outgoing mayor was re-elected. The present 
application is made to oust him from that office. 

I think that the rule must be made absolute, for, obviously, 
the contention of his counsel cannot be upheld. We are asked 
to decide, under this section, that, where no election has taken 
place, the outgoing mayor remains in office, and cannot be ousted, 
although he was afterwards illegally re-elected. That cannot 
be. The powers conferred on the mayor by the Amending Act of 
1874 were solely for the purpose of enabling him to preside at the 
election ; he is to hold office simply until the election of his suc- 
cessor. But the Legislature, while giving him that right, specifies 
that he shall preside at all meetings of the council for the election 
of his successor. The section then goes on to say that, for the 
purposes of such election, he shall in certain cases have a castin^^ 
vote, and that, in case he should die, or become disqualified, the 
Government may appoint a chairman. The section then provides 
that, where an equal number of votes are given, the mayor shall 
be chosen by lot. From this it is plain that the powers conferred 
by this section on the outgoing mayor have reference solely to 
the election of his successor, and to nothing more. The mayor 
in this case took upon himself to do that which the Legislature 
gave him no authority to do. That being so, it follows that the 
election was invalid, and that nothing remains for the Court to do 
but to make this rule absolute. 



Faucett J. Faucbtt J. I entirely concur with his Honour. The mayor 
is in this position : he had taken this office unlawfully. Coming 
to the meeting of the 18th February there was no quorum then 
present, in consequence of which that meeting lapsed. Up to 
that time the outgoing mayor remained in office by virtue of 



MXALT. 

Fancett J. 
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sec. 3 of the Act of 1874. A meeting was then called, without 1885. 
authority, at which Mr. Wilton presided, assuming that he was Hx parte 
still mayor. At that meeting he was in some way or other 
elected, and by virtue of that election he took the office of mayor 
and held it. I think that proceeding was clearly wrong. It 
appears to me, therefore, that the Court has no other duty than 
to oust him from the office, to which he was wrongfully elected. 

The respondent has fallen back upon his right as outgoing 
mayor. But he has taken a new step by being elected at the 
meeting of 24th March, and he professes to hold his position by 
virtue of that election, not by virtue of his position as mayor of 
the previous year. 

I also concur with his Honour the Chief Justice in thinking 
that the outgoing mayor holds his position solely for the purpose 
of electing his successor. The Act from beginning to end shows 
clearly that that was the object for which it was passed. 

8iB 6. Innes J. On the whole I concur with their Honours -?»«« J- 
in thinking that the rule must be made absolute. At the same 
time I desire to say that I hesitate to express an opinion that, 
antil the election of a successor, the mayor does not continue to 
hold office as mayor. While I say that, I think that the scope and 
intention of the 3rd section, read in conjunction with the original 
and principal Act, is that, in order to make the new election valid, 
the mayor should have power to do what is necessary. 

I think that this mayor should be ousted because, having been 
illegaUy re-elected, he took his seat as the newly-elected mayor. 
His election as mayor for the succeeding year took place, and 
thereupon there was an entire cesser of his tenure of office as 
outgoing mayor for any purpose. The invalidity of his election 
does not reinstate him as continuing mayor. 

The only other point I have to consider is whether this election 
was valid. I am clearly of opinion that it is not, being in direct 
.contradiction to section 42 of the original Act (1). 

Bule absolute, with costs. 
Attorney for applicant : Davidson, by Ihmn Sf Lyofiis. 
Attorney for respondent : Clarke, by Ourtiss 8^ Barry. 
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DUCY «. STEVENS. 

Ex^eutum uiued afUr poj^ment, but htfore entry of tame am record of 8mM Debit 

Court — Tre*p€U9, 

Action of treflpasB. The defendant obtained a jadgment against the plaintiff in 
the Small Debts Court. The plaintiff on the same day paid the judgment and costs, 
but such payment was not entered in the reoord-book. Afterwards the defendant, 
on making inquiries, was told at the offioe of the Court that the amount of the 
judgment had not been paid : he thereupon signed a priBcipe for a writ of /S./a. 
He was not aware until after the writ had been executed that the plaintiff had pcud 
the amount of the judgpnent. The writ haring been ezeented by the bailiff of 
the Court, the plaintiff brought the present action of trespass in the District 
Court. Yerdict for the defendant. 

Seld, on motion for a new trial, that the action would not lie. The defendant 
obtained a regular judgment, which was in force at the time of the issuing of the 
writ andthedelirery ofit over to the bailiff. He took the proper steps before 
obtaining the writ of Jl- fa. In the absence of notice and want of reasonable and 
probable cause, no action would lie against him for what he had done. Bule 
discharged.- 

DiSTSiCT GouBT Appeal. The plaintiff's claim was for tres- 
pass to Us house^ and the removal of his g^ods therefrom. Plea^ 
not guilty. 

The action was tried before Mr. District Court Judge Forbes 
and a jury of four. Verdict for the defendant. 

The facts proved at the trial were as follows : — On 9th July^ 
1884^ the defendant recovered a judgment in the Small Debts 
Court against the plaintiff in a sum^ which^ with costs^ amounted 
to 42. 9«» On the same day the plaintiff paid to Mr. 
Bayliss^ a clerk in the Court (the Water Police Court), the amount 
of the judgment, with costs. It was the duty of Mr. Bayliss to enter 
the payment in the book constituting the record of the Court ; 
but he omitted to do so at the time, and did not make the entiy 
until after the bailiff, was withdrawn. It was not the custom of 
the office to give the successful suitor notice that a judgment had 
been satisfied by payment ; a person recovering a judgment is 
expected to enquire if the money has been paid, when reference 
is made to the record-book. After obtaining his judgment, the 
pi*esent defendant called several times at the office of the Water 
Police Court to enquire if the amount of the judgment had been 
paid, and he was informed that it had not. On the last occasion 
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"• ' . - 
he asked what he was to do^ wkec one of the clerks- 'made out a ^^S- 

prcBcipe for a writ oiji. fa., ana asked the defendanti'tp' .aign it. Duct 

This he did^and paid a fee of 2^. 6d. for it. Neither at-tiiat- time^ Stsvens. 

nor until after the bailiff had executed the writ, did the'-defend- 

ant know that the amount of his judgment had been paid. ,^?lie 

defendant took no further steps, but on 1st August the bailiS«6f -. 

the Water Police Court executed the writ of/, /a. issued in puir-V-;*: 

snanoeof the defendant's praecipe. This was the trespass for '...•/ 

which the present action was brought. -' .-;]-. 

The learned judge told the jury (inter alia), that if the wrong * /. .• 
complained of by the plaintiff were caused wholly by the mistake 
of the officer of the Water Police Court, and not by any fault of 
the defendant, then the plaintiff could not recover in this action. 
The jury found for the defendant. 

On 2l8t November, 1884, the plaintiff obtained a Rule nisi for a 
new trial on the gprounds — 1. That the learned judge was in error 
in directing the jury that although the defendant sued out execu- 
tion, he was not liable unless he knew that the money had been 
paid into Court. 2. That he should have directed the jury that the 
defendant, haying procured and commanded the execution, was 
liable. S. That he should have directed the jury that all who 
procure or command a trespass are liable as principals. 

Field, for the plaintiff, now (May 5) moved to make the Bule May 5. 
absolute. The plaintiff having satisfied the judgment by pay- 
ment to the proper officer, the execution subsequently issued was 
void, and the plaintifPs goods were wrongfully seized. In the 
case of Be Med4na v. Orave (1) the judgment was not wholly satis- 
fiedj only part of the money was paid by the judgment debtor. 
Bates V. Pilling (2) is a case in our favour : there judgment was 
signed and execution taken out after the debt was paid, and the 
creditor and his attorney were held liable as trespassers. We have 
suffered a wrong, and must have a remedy : we cannot sue the 
Begistrar of the District Courts beoaose he is indemnified. The 
receipt which the plaintiff received from the officer of the District 
Court is the receipt of the defendant, and he is affected with 
constructive notice. 

(1) 10 Q.B. 172. (2) 6 B. & C. 88. 
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1886. Salomontiy Q.C, {Heydon with him)^ shows cause. An action 

DucY for setting the law in motion bj which damage has happened to 

Stevens. ^^ pjfciti'feiff must allege malice : De Medina v. Orove (1) ; Lewis 

V. Jfiorrw (3) ; Dimmack v. Bowley (4) ; Gilding v. Eyre (5) ; 

Mnore v. Oardner (6). If the writ be set aside, it does not there- 

. .for6 follow that an action of trespass will lie : Smith v, Sydney 

.•:v;<7). 

. *,*• * Field, in reply. 

• ' * *. • 
MavfJhCJ. Sib J. Martin G.J. In this case the defendant sued the 

plaintiff in a Small Debts Court, and recovered judgment against 
him for a few pounds. After he had obtained this judgment he 
went to the office of the proper officer of the Court to enquire 
whether the amount of the judgment was paid. He was told that 
the monej had not been paid in. He then was asked to sign 
some paper, which it appears was necessary to warrant the issue 
of a writ of execution, and he signed that paper, for which he 
paid 2^. 6d. The writ was then issued and placed in the hands 
of the bailiff of the Court, and the bailiff proceeded to the resi- 
dence of the plaintiff and levied upon his goods, and remained in 
possession some day or two. In point of fact, at the time these 
enquiries were made, and when this writ was asked for and issued, 
the money had been paid to the Registrar of the Court. That 
being so, the [present plaintiff, having paid the amount of the 
judgment, and having been levied upon for a judgment which he 
had discharged, brought his action in the District Court for the 
trespass committed by the present defendant by means of this 
writ. 

The learned judge held that under these circumstances this 
action would not lie, and the point which we have now to deter- 
mine is whether that judgment was right or wrong. 

I am of opinion that the judge was quite right in so holding. 
The present defendant obtained a regular judgment against the 
plaintiff, and that judgment was in force at the time of the issuing 
of the writ, and the delivering of it over to the bailiff. The pre- 

(8) 2 Cr. & Mee. 712. (5) 10 C.B. Nil. 592; 31 L.J. C.P. 174. 

(4) 2 C.B. N.S. 542 ; 26 L J. C.P. 231. (6) 16 M. & W. 596. 
(7) L.B. 6 Q.B. 208; 89 L J. Q.B. 144. 
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sent defendant coald have done no more tlian he did do. He i^^- 
could not know^ until the money was placed in his hands^ that the Ducy 
judgment had been discharged. Stevens. 

The only place where he could make inqniries was the office of MarHn C. J. 
the Court. He accordingly went to that office, and was there 
told that the money had not been paid. That was the proper and 
regular thing for him to do before taking steps to enforce his 
judgment. How long was he obliged to wait? He was not 
hound to wait a moment after he had ascertained from the person 
authorised to give him the information whether the judgment 
had been satisfied. 

If the plaintiff had any right of action at all, it would be 
gainst this officer, whose conduct led to so unfortunate a result^ 
unless the defendant, after payment of the money due on the 
judgment, and knowing that it was paid, maliciously and without 
reasonable and probable cause, caused execution to issue^ An 
action on the case would then lie against the defendant, because, 
although he had obtained a judgment, yet he knew that the 
money had been paid, and, notwithstanding, he maliciously, and 
without reasonable and probable cause, caused the defendant's 
goods to be seized in execution. That is in accordance with the 
case of De Medina v. Orove (1), where Wylde, C.J., says, 
"However that may be, there is no authority to show that the 
employment of either mesne or final process will furnish ground 
of action against the person employing it, unless he has acted 
maliciously and without probable cause/' Now, there is no 
pretence for saying that there was malice or want of probable 
cause on the part of defendant in this case. The action, there- 
fore, does not lie. 

Faucbtt J. I concur with his Honour the Chief Justice. The Faueitc J. 
facts of this case are very simple. The defendant obtained judg- 
ment in the Small Debts Court against the plaintiff for a small 
amount. The amount of this judgment was paid by the plaintiff 
into the proper office of the Court. If he had taken a little more 
trouble, if he had seen the entry of the payment in the proper 
book, he would have made himself quite secure. However, he 
omitted to do that. I do not say that he was very much to blame, 
K.8.W Jt., Vol. VL, Law. H 
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1885. because he would naturallj think that the officer would make the 
DucY proper entry. The plaintiff, in that state of things, goes to the 
STEVEN8 proper office and finds that there is no record of any payment 
Faucett j; being made in respect of this judgment. He is asked to sign 
aprcedpe f era writ of execution : he signs it, and the writ is issued. 
Thus the circumstances ^re that there is a judgment of record 
against the present plaintiff, and no entry in the proper office of 
the satisfaction of such judgment. Execution is then regularly 
issued, and levy is made. The plaintiff, instead of getting 
the writ of execution set aside, brings this action of trespass to 
recover damages for the wrongful seizure of his goods^ treating 
the writ of execution as absolutely void. The only right of the 
plaintiff is to bring an action on the case for the wrongful issue 
of the writ of execution without reasonable cause, and maliciously. 
Unless these two things are combined, namely, malice and 
absei]f e of reasonable cause, an action will not lie. The ruling 
of the learned District Court Judge was therefore right, and this 
Eule must be discharged. 

ijiiic^- J. Sib G. Innbs J. I am of the same opinion. One or other of 

two things is necessary to disentitle a person who has obtained a 
judgment from issuing execution. First, if the payment of the 
amount of the judgment has been entered of record. Or, second, 
personal knowledge on the part of the judgment creditor that the 
money had been paid. It is not sufficient that the judgment debtor 
should take the money and hand it over to the officer entitled to 
receive it ; that does not ensure that the judgment is satisfied by 
payment. Lord Ellenhorough, in his judgment in Page v. Wiple 
(8), which is referred to in the judgment of this Court in the case 
of Von Meyer v. Taylor (9), says, " Is it the duty of a plaintiff to 
run after his writ, which has properly issued, in order to stop the 
execution of it ? or is it not rather the concern of the debtor, 
when he satisfies the demand, to ask for a countermand of the 
vn'it, or an order for his discharge ?" If the judgment debtor 
does not do so, he cannot complain if a person, acting on the 
knowledge which he possesses, takes the usual steps to enforce 
his judgment. It would be extremely hard if a person, doing 

(8) 8 Eaat. 314. (9) 12 S.C.E. 25. 
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only what the law allows to any judgment creditor, should be 1885. 
made responsible, there being no suggestion of bad faith and no Duct 

negUgence on his part. Under these circumstances, it appears stbvens. 

to me that this action will not lie. Itmes J. 

Rule discharged, vyith coats. 

Attorneys for plaintifE : Norton ^ Co. 
Attorney for defendant : Sly. 



May^. 



PHILLIPS V. OAKLEY. 

DiArid Court AppeaJ^aectirity— 22 Vie. No. 18, s. 9 A 41 Vic. No. 80, «. 1. 

On motion to make absolute a Bule nisi for an appeal from a Distriot Court, ^^ftin 0,J. 
granted under 44 Vic, No. 30, the case was struck out, with costs, on its ^^^ 

appearing that the appellant had given no security for costs. Imies J. 

DisTEicT Court Appeal. 

Pilcher, for the defendant, moved to make absolute a Bule nisi 
obtained under 44 Vic. No. 30. 

Salomons, Q.C. {Armstrong with him), for the plaintiff, took the 
preliminary objection that no security had been given by the 
appellant : 22 Vic. No. 18, s. 94 (1) ; Trimble v. Hill (2) ; 44 



fl) 22 Vic. No. 18, s. 94, enacts :— *'If 
either party to any cause in any District 
Court in which the amount claimed ex- 
ceeds 801., shaU be dissatisfied with 
the determination or direction of the 
said Court in point of law, or upon 
the admission or rejection of any evi- 
dence, such party may appeal from the 
same to the Supreme Court. Provided 
such party shall, within such time and 
in such manner as shall be prescribed 
bj the rules to be made under this 
Act, give notice of such appeal to the 
other party, or his attorney, and also 
give security (to be approved of by the 
Registrar of the said District Court), 
for costs of the appeal and the amount 
of the judgment, or in lieu of giving 



such security, deposit in the hands of 
such Begistrar the amount of the 
judgment, together with 301. in addition 
to such amount, to answer the costs of 
the appeal, if such appeal be dis- 
missed. . . And such appeal shall be 
in the form of a case agreed upon by 
the parties or their attorneys, and if 
they cannot agree, the judge of the 
District Court, upon being applied to 
by them or their attorneys, shall settle 
the case and sign it ; and in such case 
it shall be transmitted by the appellant 
to the Prothonotary, and be set down 
for argument in the Supreme Court 
in the same manner as special cases in 
actions in that Court."— 1 01. 8tat.797. 
(2) Enoz405. 
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and 
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Vic. No. 30, 8. 1 (3). If no amount is mentioned by the judge 
who grants the Bule ntn, then the amount of the securiiy is 
determined by sec. 94 of 22 Vic. No. 18 (1). 

PilcheTy for the defendant, appellant. The Act 44 Vic. No. 
30, gives an independent remedy to the person appealing from 
the District Court on a point of law. 

BalomonSj in reply, asked for costs. 

Sib J. Martin C.J. By the 94th section of the District Courts 
Act of 1858 (1), a person appealing to this Court against a 
decision of a point of law in the District Court, must give security 
to be approved by the Registrar of the Court, for the costs of the 
appeal and the amount of the judgment. The Act 44 Vic. No. 
30, provides a different mode of initiating appeals, and in section 
1 it is enacted. [His Honour read the section (3) .] The ques- 
tion is whether that section alters the provisions of the 94th 
section of the original Act, so as to render it no longer necessary 
to give security before appealing to this Court, unless an order is 
made by the judge granting the Rule nun, that such security 
should be given. I am of opinion that it does not do so, and that 
the necessity of giving such security remains as before the passing 
of the Amending Act. As no such order was made in this case, 
the person appealing should have paid in 30Z. to answer the costs 
of the appeal. This not having been done, we are not entitled to 
hear this application. The case must be struck out, with costs. 

Faucett J. and Sia G. Innes J. concurred. 

Appeal struck out, with costs. 

Attorneys for plaintiff : Shorter 8f Fitzgerald, 

Attorney for defendant : Clayton, 



(3) 44 Vic. No. 30, 8. 1, enacts :— " In 
any cause, suit, or proceeding tried or 
hoard in any District Court, in which 
any person has now a right of appeal, 
or to whom a right of appeal is given by 
this Act, it shall be lawful for any 
person aggrieved by the ruling, order, 
direction, or decision of the judge, at 
any time within eight days after the 



same shall have been made or given, 
to ajjpeal against such ruling, order, 
direction or decision, by motion to 
the Supreme Court, instead of by 
siMJcial case, such motion to be ex parte 
in the first instance, and to be g^ranted 
on such terms as to costs, security, or 
stay of proceedings as to the said 
Court shall seem fit . . ." 
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BLAXENET «. PEGUS. 

DitMH Court appeal-^Practice — 44 Vie. No, 90, s. 1— Motion for BmU nisi 
adiouTMdfrom Full Court tojvdgo in Chamhorg, 

The plaintiif in a District Coort action baying obtained a verdict^ the defend- 
ant within the eight days prescribed by the Act 44 Yic^No. 80, moved the Full 
Court for a Bnle nisi for a new trial. The defendant, not having been able to 
^t a copy of the judge's notes, obtained an adjournment. On the motion 
again coming on during term time, and the defendant being still unable to more, 
the Court adjourned the application to be heard before a judge in Chambers, 
who made the order nisi returnable before the Full Court. Upon motion to 
make the rule absolute, the objection was taken that the Eule nisi had been 
improperly obtained. 

Hdd, that the objection must prevail. There is no authority by which the 
Comt can partly hear a motion of this kind, and then send it before a judge in 
Chambers. If it were not partly heard, it must have come before the judge in 
Chambers on a new motion, and then it would be too late as an independent 
application. Rule discharged without costs. 

District Court Appeal. The trial took place on 13tli Feb- 
ruary. Verdict for plaintiff. On 20tli February, and there- 
fore within the eight days allowed by the Act, the defendant 
moved the Full Court for a Rule nisi for a new trial; but 
not having been able to get a copy of the judge's notes, he 
asked for and obtained an adjournment to 27th February. On 
that day, the defendant being still unable to move, the Court, on 
his application, adjourned the motion to be heard before a judge 
in Chambers, who made the order nisi returnable before the Full 
Court. 



1885. 



May 13. 

Martin C.J, 

Faucett .1 . 

and 

f fines J. 



On the motion being made (May 13) to make the Rule 
absolute — 

SaUmons, Q.C. {O'Ryan with him), for the plaintiff (the 
respondent), took the preliminary objection that the motion for the 
Rule nid having been made to the Full Court, the powers of the 
Court could not be delegated to a single judge in Chambers : 44 
Vic. No. 30, 9. 1 ; Shaw v. Roberta (1) ; Jones v. Fitzadams (2) ; 
Kdly v. Dickenson (3) ; Smeeton v. Collier (4) ; Ross v. Oandell 



(!) 2 Dowl. 25 

(2) 2 DowL 111, I Cr. & M. 855 



(3) 1 Dowl. 546 

(4) 1 Ex. 467 : 17 L. J. Ex. 57 



May 13. 
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(5) ; Morgan v. Luke (6) ; Button v, Woolwich Building Society 
(7) ; Ten/nant v. Rawlings (8). The matter having been men- 
tioned in order to save the appeal, it was then partly heard; and 
the Court cannot direct the hearing to be continued before a 
judge in Chambers. 

. Stephen, Q.O. (G. B. Simpson with him), for the appellant. 

[Sir J. Maktin, C.J. You may confine your argument to the 
last point, whether the case was not partly heard before the Full 
Court.] 

The argument was not partly heard : what was done had 
simply the effect of putting the judge in Chambers in the same 
position as the Full Court. There was no argument before the 
Court. The motion was ex parte. 

Salomons, in reply, 

, SiE J. Martin C.J. This was a District Court case, in which 
the verdict went for the plaintiff. The trial took place on the 13th 
February. On the 20th February an application was made by the 
defendant for a Rule nisi to set aside the verdict. On that occa- 
sion the party moving, not being in a position to bring the 
matter before the Court, asked for an adjournment. Thereupon the 
Court, treating the matter as initiated and partly argued, 
adjourned it to another day. The moving party again not being 
ready, the Court adjourned the case to be heard before a judge 
in Chambers. It came on before a judge in Chambers, who made 
an order nisi returnable before the Full Court. It is now before 
the Full Court, and a preliminary objection has been taken that 
this Court had no power to refer this matter to a judge in Cham- 
bers at all. On this point long arguments have been addressed 
to us, without, as it seems to me, any foundation, and of no force 
whatever. In Ghitty^s Archbold, Vol. 2, p. 1598 (12th edition), 
we find this rule laid down : — " Where a statute expressly or 
impliedly directs that the application shall be made only to the 



(5) 7 C.B. 766 

(6) 1 Chitt. 881 



(7) 5 Q.B.D. 88 ; 49 L.J. Q.B. 249. 

(8) 4 C.P.D. 133 
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Courts a jndge lias no power to interfere, and vice versa. But ^^S* 
when a statute in general terms, and without any special limita- Blakenst 
tion, either expressed or to be inferred from its terms, gives any ebgus. 
power to one of the superior Courts, that power may be exercised MaHin C. J. 
by a judge at Chambers." . In Smeeton v. Collier (cited there) 
the Court recognised the power at common law to delegate their 
fanctions to a judge in Chambers. 

The Court here has statutory power; but the express 
directions of the statute conferring that power must be 
obeyed. What is the case here? The present applica- 
tion was made during term time. Therefore it could not 
be made to a judge in Chambers. That is a statutory limita- 
ation of the common law power of the Court to delegate its func- 
tions to a Judge. Sec. 1 of the District Courts Appeal Act (44 
Vic. No. 30) enacts, " In any cause, suit, or proceedmg tried 
or heard in any District Court in which any person has now a 
right of appeal, or to whom a right of appeal is given by this 
Act, it shall be lawful for any person aggrieved by the ruling, 
order, direction, or decision of the judge, at any time within eight 
days after the same shall have been made or given, to appeal 
against such ruling, order, direction, or decision, by motion to the 
Supreme Court instead of by special case, such motion to be ex 
parte in the first instance, and to be granted on such terms, as to 
costs, security, or stay of proceedings as to the said Court shall 
«eem fit ; and if, pending such eight days, or at the time of their 
expiration, the Court shall not be sitting in Banco, such motion 
may be made before any judge thereof. . . .'^ If the Court 
is sitting during the eight days, the application must be made to 
the Court. If the Court is not sitting then, the application must be 
made to a judge. 

Then comes this question, whether, where a motion is partly 
argued before the Full Court, it can be continued before a judge 
in Chambers. It is true that the Court may direct that the 
motion may be heard altogether before a judge in Chambers. But 
here the motion was made to the Court ; it must therefore be con- 
sidered, by a necessary fiction, as partly heard, in order to com- 
ply with the provisions of the statute. There is no authority of 
^hich I am aware, by which the Court can partly hear and then 



no 
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18^- send a case to a judge in Chambers* I£ it were not portly 



Hlakenst heard, it must have come before the judge in Chambers as a new 
Peous. motion. It then would be too late as an independent application^ 
Martin C.J. Therefore the preliminary objection must prevail, and the Rule 
must be discharged, but without costs. 

FaveettJ. Faucett J. concurred. When the Court is not sitting, a 
new jurisdiction arises, that of a judge in Chambers. In the 
case before us, the judge never acted under the power conferred 
upon him by statute, but simply as a delegate of the Court. The 
Court might have referred the whole matter to a judge in Cham- 
bers ; but in this case it only referred part of the matter. 

Innes J. SiB G. Innes J. Concurred. The one fatal point is that the 

case must be regarded as partly heard. 

Rule discharged, without costs. 

Attorney for plaintiff ; Norrie, by Coonan 
Attorney for defendant : Jenkins. 



May I. 



Martin C.J. 

and 
Windeyer J. 



IJxpaiie WALTON 

Illegally using — 46 Vic, No, 17, sec. 155 — Evidence, 

The defendant was summarily convicted on an information which charged 
that he did unlawfully take, for the purpose of working, two horses of B. and 
W., without the consent of the owners or the person in lawful possession thereof. 

From the evidence it appeared that the defendant asked B. and W. for a^ 
change of horses at one of their changing stations. B. and W. refused to allow 
the defendant to have the horses, but, at his request, gave him an order for 
hay and corn. On the defendant's arrival at the station he saw the g^room in 
charge, and asked for some horses. The groom said that he could not give any 
horses without an order from hia employers. The defendant thereupon said 
that he had such an order, and presented the order for the hay and com, when 
the g^oom, who could only read print, seeing the names of B. and W. on the 
order, and recognising their signature, allowed the defendant to take the horaea 
and use them. 

Held, on motion for a prohibition, that the facts were sufficient to support the- 
conviction. The horses were not obtained with the permission of the person 
lawfully in charge thereof. 

Prohibition to the prosecutors and the convicting magistrate* 
The applicant was convicted on an information under sec. 155 
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of the Criminal Law Amendment Act (46 Vic. No. 17), wliicli 18S*- 
charged that he did unlawf ally take, for the purpose of working, Ex paHe 
two head of cattle, to wit, two horses, the property of Robertson Walton. 
and Wagner, without the consent of the owners or the person in 
lawful possession thereof. 

The facts given in evidence at the trial are stated in the report 
of the judgment of his Honour the Chief Justice, given below. 

The applicant was fined 50Z. 

A Rulenm fora prohibition having been obtained, on the ground 
that there was no evidence to support the conviction : 

O^Connor (May 1) moved to make the Rule absolute. We ^^ i. 
obtained the consent of the person in charge of the horses. This 
is analogous to the consent obtained by fraud in cases of rape : 
R. V. Barrow (1). R. v. Flattery (2) puts the case most strongly 
against me. It is not analogous to a case of larceny by trick, 
because then there must be an animiis furandi ; and the principle 
applicable in a case of larceny cannot be used where the offence 
is constituted by statute law. 

Salomons, Q.O., and Armstrong y for the Crown, were not called 
npon. 

Sib J. Martin C.J. The defendant in the Court below was ^^'"'**'' ^••^• 
proceeded against under the 155th section of the Criminal Law 
Amendment Act, for taking and using the horses of Robertson 
and Wagner without their consent, or without the consent of the 
person in lawful possession of them. The magistrate found the 
defendant guilty, and fined him 50Z. 

The present application is to make absolute a Rule nisi for a pro- 
hibition, on the ground that there was no evidence to support 
this conviction. 

The facts were these. Robertson and Wagner had horses in 
various parts of the country, and persons in charge of them. 
The defendant was travelling on some road where these horses 
and these persons were placed. He made application to the 
managers for Robertson and Wagner for permission to get two 
horses at one of these places where they had horses, to put 
in his buggy. That permission was refused by the persons who 

(1) L E. 1 C.C.E. 156 J 88 L.J. M.C. 20. (2) Q.B. D. 410 ; 46 L J. M.C. 130. 



Walton. 
Martin C.J. 
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1885. had dominion over these horses — ^the maniagers for Robertson 
Ex parte and Wagner. He then asked them to give him an order for hay 
and com, if they would not give him the horses, and he got that 
order. When he arrived at the place where Robertson and 
Wagner had some horses, he saw the groom in charge, who 
appears to be a man who could read print, but who could not 
read writing. Instead of asking for hay and com, the defendant 
asked for horses. The groom said that he could not give any 
horses without an order from his employers. Whereupon, the 
defendant said that he had such an order, and showed him the 
order for hay and com. This groom thereupon, seeing the 
names of Robertson and Wagner on the memorandum, in print, 
ajid recognising the signature at the bottom, thought that it was 
all right, and allowed the defendant to take the horses. The 
defendant accordingly took the horses, and used them. 

It is contended that there was not evidence sufficient to bring 
the defendant within the scope of the enactment in this 155th 
section. I think the evidence was sufficient : — For the reason 
that, when the horses were taken, there was no consent whatever 
given by the groom in charge of the horses. What he did was 
in compliance with an order which the defendant said that he 
had from the owners, to furnish him with horses. The defendant 
obtained the horses on an order which he led the groom to 
believe authorised him to give them. But there was no in- 
dependent consent by the groom to the taking away of the 
horses, no more than if a person were to ask for a couple of 
horses in a stable and was refused, but was told to take some 
hay. If he then, instead of taking the hay, took the horses, 
he would be guilty under the enactment. The permission, or 
supposed permission, was no real permission. The man, having 
seen the order, was told that it was for horses, and because he 
believed that statement, he allowed the horses to go. That was 
not a taking with the permission of the person lawfully in charge. 
Independently of that, the gist of the offence is the taking 
away without the consent of the owners. The defendant knew 
that he had not the owners' consent. Whatever may have 
occurred between him and the man in charge, he knew that he 
took the horses without the consent of the owners. He cannot. 
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by persuading the person in cliarge to let him have the horses, 1^5. 

by saying that he had the permission of the owner, contend that Ex parte 

he liad the permission of the person lawfully in charge. Under t^^^\ 
i. -r iii><«ii •• Martin C.J. 

the Circumstances, I am clearly of opinion that the conviction 

was right. 

WiNDBYBB J. concurred. Windeyer J 

Rule discharged. 
Attorney for applicant : Ooonan. 



WATERS V. COX. ^^y 11. 

Betting Suppression Act (89 Vie, No. 28), sees, I, 8—" Place," 

The defendant was convicted on an information charging that he did use a Martin (J.J. 
certain place, to wit, the St. Leger Stand Enclosure, Randwick Saceconrse, for and 

the purpose of receiving money as a consideration for a promise to pay there- J^^a^eit J. 
«lter to a certain person, a sum of money on an event relating to a horse race. 

The evidence was that he was standing in the St. Leger Reserve among other 
people, calling out the odds on different horses, and was afterwards standing and 
walking about with others while the race was being run. There was also evi- 
dence that the defendant made cash bets. 

Held, on special case stated, that the conviction was wrong. The defendant 
was not using a "place " within the meaning of the Act. 

Special case stated by a magistrate for the opinion of the 
Court. 

The defendant, James D. Cox, was charged at the Central 
Police Court for that, on the 26th December, 1884, he did use a 
certain place, to wit, the St. Leger stand enclosure, Eandwick 
Bacecourse, for the purpose of receiving money as a consideration 
for a promise to pay thereafter to a certain person a sum of 
money on an event relating to a horse race known as the A.J.C. 
Handicap, which said race was then and there run ; contrary to 
the Act in such case made and provided. 

At the hearing of the case before Mr. W. Johnson, S.M., it 
appeared from the evidence that the defendant on the day in 
question was standing at the north end of the St. Leger en- 
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^^^' closure among other people, calling out the odds on different 

Waters horses then about to atart for the handicap, and was afterwards 

^^'x. standing and walking about with others while the race was being 
run. The enclosure was a place ordinarily used by bookmakers 
and anyone paying to go there. There was also evidence that 
the defendant received a deposit on bets made by him, and gave 
tickets to the persons making the bets. The defendant was 
convicted, and fined 2Z., with costs. 

Pitcher {Sly with him), for the defendant. The defendant 
was not using a '' place " within the meaning of sections 1 and 
3 of the Betting Sv/ppression Act (1). The case of Doggett r. 
Gattem (2), is in point, and that decision has been cited in every 
subsequent case. There it was decided that the habitual use of 
a place in a public park for the purpose of making cash bets is 
not the using of such place within the meaning of section 1 of the 
English Act, 16 & 17 Vic. c. 119, which is in substance the 
same as section 5 of our statute (1). We cite the following cases, 
although not exactly in point : — White v. Davis (3) ; Shaw v. 
Morley (4) ; Bowes v. Fenwick (5) ; Eastwood v. Miller (6) ; 
Haigh v. Sheffield Corporation (7) ; Gallaway v. Maries (8) ; 
i?. V. Cook (9) j Jenks v. Turpin (10) ; Snow v. Hill (11). 

Rogers, for the complainant. The word "place'' has a 
different meaning in our Act from that in which it is used in the 
English statute, on which the case of Doggett v, Gattem (2) was 
decided. This is shown by the preambles. In the English Act 
the preamble is — "Whereas a kind of gaming has of late sprung 
up ... by the opening of places called betting houses or 
offices, and the receiving of money in advance by the owners or 
occupiers of such houses or offices, and by other persons acting 

(1) 1 01. 8iat. 97-8. (See Note (1) (6) L.B. 9 Q.B. 440 ; 43 L.J. M.C. 
5 N.S.W. L.R. 97.) 189. 

(2) 19 C.B.N.S. 765; 84 L.J. C.P. (7) L.E. 10 Q.B. 102; 44 LJ. M.C. 
159. 17. 

(8) 6 N.S.W. L.E. 96. (8) 8 Q.B.D. 276. 

(4) L.E. 3 Ex. 187; 87 LJ. M.C. (9) 13 Q.B.D. 877. 
105. (10) 13 Q.B.D. 505. 

(5) L.E. 9 C.P. 889; 48 L.J. M.C. (11) Unreported. 
107. 
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in flieir behalf, on their promise to pay money on events of horse 1^5. 

races and the Kke contingencies.'* The preamble in our Act Waters 
states — ^'^ Whereas it is expedient to suppress betting houses, and cox. 
to make other provision for mitigating^ so far as possible, the 
mischief resulting from the facility and publicity now afforded 
to betting and similar forms of gambling." The object of our 
Act, as shown by the preamble, was to put down cash betting. 
Where the words of the enacting part of a statute are ambiguous, 
the preamble may be looked to in order to interpret the doubtful 
words. We submit that the word " place " will bear a wide in- 
terpretation ; and in order to find out what the intention of the 
Legislature was, we may look at the preamble {Maxwell on 
Statutes, p. 52), The defendant, while standing in the reserve 
was using a '^ place " within the meaning of the Act. 

SiE J. Martin C.J. By the first section of the Act for the Martin C.J. 
Suppression of Betting Houses, it is enacted that '^ no house, 
office, room, or other place shall be opened, kept, or used at any 
time for the purpose of any money or valuable thing being 
received by or on behalf of the owner, occupier, or keeper, or any 
other person whosoever, as and for the consideration for any 
assurance, undertaking, promise or agreement, expressed or 
implied, to pay or give thereafter any money or valuable thing on 
any event or contingency of or relating to any horse race." By 
the third section of the same Act '^ any person who shall open, 
keep, or use any house, office, room, or other place for the 
purposes aforesaid, or any of them," shall be liable to a certain 
penalty. 

Under that third section an information was filed against the 
present applicant. The evidence given at the trial showed that, 
on the day laid in the information, he was in an enclosure on 
the Randwick Racecourse, known as the St. Leger Reserve ; 
that he was standing at the north end of the reserve calling out 
the odds against different horses. Another witness says that he 
saw the applicant in this enclosure, and that ho remained in one 
place until the race was run, caliing out the odds. The same 
witness says further that he was walking about and standing 
while the races were being run, and that the place was accustomed 
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1885. to be used by the bookmakers. Substantially it was said that he^. 
Watebs with. other bookmakers, was in the St, Leger enclosure for the 

(j^]p purpose of betting, but he had no specific locality in which he- 
Martin C.J. carried on his business of betting. He was not standing on any 
box, nor had he an umbrella over him, nor was there any 
notification as to who he was and what his business was. He was- 
simply walking about the enclosure like other persons, carrying 
on his business of bookmaking. On these facts being proved, 
the magistrates fined him, thinking that there was sufficient 
evidence of his having used a place within the meaning of this, 
section. 

I cannot distinguish the case we are now considering from 
Doggett v. Cattem (2). That case came before the Court of 
Common Pleas in the first instance, and the judges of that Court 
thought that a person using a place in Hyde Park, and resorting 
to it for the purpose of carrying on betting business, acted in 
violation of the Imperial Act 16 & 17 Vic. c. 119, which enact- 
ment is in the same terms as our own statute. That decision 
was taken before the Court of Exchequer Chamber, which 
unanimously held that the judges of the Court of Common Pleas- 
were in error. Chief Baron Pollock says, '^ The opinion of the 
learned judges of the Court below proceeds on the ground that 
the spot on which the defendant exercised his calling was a place 
within the meaning of sec. 1 of the statute. I concur in that 
view so far that I think the place, being an open one, and not 
being a house, office, or room, would not alone prevent it from 
being a place within that section. I think, however, to satisfy 
the words, it must be a place which is capable of having an 
owner or occupier, which this place clearly was not.'* In this 
opinion Channel, B., and Blackburn, J., concur. Mr. Baron 
Bramwelly with whom Mellor, J., and Figott, B., concur, says, '' I 
agree that the judgment should be reversed, but not on the 
ground that a person, to come within the sections 4 and 5 of the 
statute, must be an owner or occupier of the place, or a person 
acting on behalf of the owner or occupier. The object of the 
statute was to put down ascertained places of resort for gambling. 
I think the place in question was not a place of that sort, within 
the contemplation of the Act." 
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Whether we look at one or other of these two grounds^ the 1^6. 
decision of that case is fatal to the present prosecution. Sab- Waters 
stantially what the Court of Exchequer decided was, that there ^^x. 
must be a certain ascertained place in which the business is Martin C.J. 
conducted, that is to say an enclosed space, or a box on which 
the person stands and plies his business, or a place roofed over, 
or a box covered with an umbrella, or a place notified to the 
public as that in which a person is carrying on a business. In 
any of these cases, the carrying on of the business of bookmaking 
in the way prohibited by the Act, is the keeping or using of a 
place. But the merely walking about an enclosure, standing at 
one place while a race is going on, then going to another place, 
is not, according to the decision of the Court of Exchequer 
Chamber, the using of a place within the meaning of the Act. 

This is not a prosecution directed against the owner of the St. 
Leger Reserve for permitting a place to be used for illegal 
betting. In such a case the owner would be liable if he allowed 
people to use it for such an illegal purpose. But where a person, 
as in this case, has been prosecuted for using a place, it must be 
shown that a certain specified place was used by him. It is said 
that the fact of the preambles in the Imperial Act and our statute 
being difEerent, makes a distinction between them. I cannot see 
that it does. I am of opinion that the decision of the magistrates 
was wrong, and that we should so certify. 

Faucett J. I am of the same opinion. The preamble of a ^Faucett J, 
statute may assist the construction where the terms of a particular 
enactment are doubtful ; but here we have a clear and distinct 
decision of the Court of Exchequer Chamber on a precisely 
similar enactment. Some of the judges in that case decided on 
one ground, and some on another. Some base their judgment 
on the ground that the place was not within the Act ; others on 
the ground that the case was not contemplated by the statute. 
However that may be, the general meaning seems to be this, that 
the owner or occupier of such a place may be liable, but the 
place must be such as to have an owner or occupier. How can it 
be said that a person, going about through a crowd, backwards 
and forwards, is in occupation of any particular spot ? You 
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might as well assert that a gentleman or lady, sometimes sitting 
on the stand and sometimes walking about, were oocnpiers of a 
place within the meaning of the Act. There is no distinction 
between our Act and the English statute. The substantial 
words are precisely the same in both enactments, and there is no 
reason why we should use the preamble to interpret the Act 

Decision of magistrate reversed j no costs. 

Attorney for complainant : Williams^ Crown Solicitor. 
Attorney for defendant : Burcher. 



May 7. 
June 5. 



Faucett J, 

Windeyer J. 

and 

Tnnes J. 



BEGINA V. EAMES. 

&ami»$ — The Big Bonanza — Vagrancy Act (16 Vic. No» 4), *. 3. 

The defendant was oonyicted before magistrates on an information which 
charged him with playing in a open and public place with an instnunent of 
gaming at a game of chance, to wit, the " Big Bonanza." The eyidence was 
that the defendant held a bag from which persons drew tickets, for which they 
paid. Some of the tickets represented prizes of yarions amounts, which were 
paid to the holdera of such tickets, and some represented blanks. 

Held, on appeal {Windeyer, J., dissenting), that the conviction was right. It 
may be that the defendant was conducting a lottery ; but he was also playing a 
game within the meaning of the statute. 22. v. Li Chi (2 N.S.W. L.R. 189) 
questioned. 



Appeal from justices under 45 Vic. No. 4. 

The defendant, Eames, with one Gordon, was convicted on an 
information which charged them with playing in an open and public 
place, to wit, off Pitt-street, with instruments of gaming, at a 
game of chance, to wit, the " Big Bonanza.*' 

The material parts of evidence given as to the mode in which 
the game was played are set out in the judgment of his Honour 
Mr. Justice Faucett. 

Both prisoners were found guilty and sentenced, Eames to 14 
days', and Gordon to 24 hours', imprisonment. 
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W. J. Foster (May 7) for the appellant. This case is govemed 1885. 
bj the decision of the Court in i2. v. Li Ohi (1) « The information Bkoina 
does not state what was the instrument of gaming used. Eakss. 

Oti/r. adv. vuU. 

On June 5, the following judgments were delivered, the Court Jum 6. 
\yf%ndeyeT J. dissenting) dismissing the appeal. 

Paucbtt J. It appears to me that the case of JB. v. Li Ohi (1) Faucett J. 
does not govern our decision in this case. I do not say that I 
ehoold have concurred in that decision, but I have no desire to 
disapprove of it, or to decide against or overrule it. That was a 
decision by two judges. The question there was whether the 
defendant kept a gaming-house, and whether, under the circum- 
stances, he had committed an offence at Common Law. It seems 
to have been held, in that case, so far as I can understand it, 
that the particular kind of game was a lottery, and not a game 
at Common Law, and that the holding of this lottery not being 
an offence at Common Law, the defendant was not guilty of the 
offence with which he was charged. 

But in this case the defendant is not charged with an offence 
at Common Law at all, but he is charged under a distinct 
enactment. The 3rd section of the Vagrancy Act states a variety 
of offences which are treated as constituting vagrancy, among 
others, ^' Every person playing or betting at any unlawful game, 
every person playing or betting in a street, road, highway, or 
other open and public place at or with any table or instrument 
of gaming, at any game or pretended game of chance." That is 
the section under which this defendant was charged, and the 
question is whether he was playing at a game of chance. The 
evidence of the constable who filed the information was as 
follows : — '' The prisoner, Eames, was going round to the public 
collecting these pencils, allowing them to draw tickets as he did 
80. The prisoner had the pencils produced in his hand. I saw 
the prisoner put them in this bag after he had collected them. 
I saw the prisoner receiving something from the public. It was 

(1) 2 N.S.W. L.E. 189. 
».8.W JL, Vol. VI., Law. I 
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Eausb. 
Faucetl J. 



not the pencils. The prisoner had this suspended round his neck ; 
it was in front of him. The prisoner, Grordon, was holding this 
oilcloth with the printing on it, and headed the Big Bonanza, in 
front of him. He was close to the other defendant. I took the 
bag from the prisoner. It contains tickets, with letters upon 
them. The letters correspond with the lettering upon this oil- 
cloth to some extent. Those 1 have drawn, with the excep- 
tion of two, marked V. and O. respectively, and with Eames' 
initials on the back, have no prizes, according to this cloth. I 
have drawn ten tickets. Bight are blanks. This bag has two 
divisions. I have seen the game played." 

Mr. John Shepherd, another witness, gives a further account of 
the game. He says: — ''My attention was called to the elder pri- 
soner distributing a number of lead pencils, produced. The bag 
produced was handed round. He took money after the pencils were 
given. Afterwards, the persons who were engaged in the game 
drew from the bag tickets similar to those produced. The elder 
defendant, Eames, then collected the tickets, and announced the 
winners, frequently referring to this oilcloth with numbers and 
letters, headed the 'Big Bonanza,' stating the amount won, I 
particularly saw a certain ticket-holder was the winner of half a 
sovereign. The half-sovereign was thrown in the air and picked 
up by the elder defendant and handed to the person declared to 
be the winner. I also saw several sums won by several other 
persons. Some win and others lose. He collected the pencils 
after the winners were declared. I look at the oilcloth. On it 
is painted IZ., the highest. I see L.L.L. That indicates 6d., 
the lowest amount that can be won at this game, except the 
blanks, which indicate the losers." He further describes the 
manner in which this was done, and says that the game could be 
carried on in a way so that the holder of the bag would win and 
the other persons would lose. So far as this evidence goes, what 
the defendant was carrying on might be called a lottery. The 
question is, whether it is not also a game. Are we to say that, 
because it is not known to the Common Law, it is therefore not 
a game of chance within the meaning of this enactment ? I am 
not disposed to say that we must construe every word in the 
statute according to its meaning at Common Law. We find that 
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a thing known to the Common Law lias one meaning as described ^885. 
in one statute^ and another meaning in another, By this Act^ a Bbgina 
person playing a game of chance in a public place is liable to ^^^^g 
certain penalties. Taking the proceedings of the defendant as Faucett j. 
honest, can anyone hesitate to say that he was not playing a 
game of chance ? People were playing, they put in their money, 
and ran their chance, or risked their money which they put in. 
This is playing a game of chance, and properly comes within the 
terms of the enactment. 

It is said that the decision in B, y. Id Chi (1) is against our so 
holding. The charge is not the same. The offence charged in 
that case was the keeping a gaming-house. Here, the defendant 
is charged with an offence under the Vagrancy Act. That case, 
therefore, does not govem this. I am of opinion, for the reasons 
i?hich I have given, that the conviction was right. 

WiKDKYBB J. I do not coucur with his Honour. The various windet^er J. 
Acts appear to distinguish lotteries from games of chance, and 
the simple question for oui determination is whether this is a 
game within the meaning of the 3rd section of the Vagrancy Act. 

Looking at the evidence, it appears to me that this is a lottery, 
and nothing more. It may be that it is carried on unfairly, but 
still it is a lottery, and not a game. The persons present appear 
to have their right to prizes determined by drawing tickets out 
of a bag. Such a proceeding constitutes a lottery in the or^naiy 
sense in which we understand that word. The Act makes every 
person liable who shall play or bet in any public place at any 
unlawful game with any instrument of gaming at any game or 
pretended game of chance. The question, therefore, is whether 
the use of a bag in the way described by the witnesses can be 
termed a game. It appears to me that it cannot. This case is 
like the case of R. v. Li Chi (1), where his Honour the Chief 
Justice says : — " The merely drawing a piece of paper, which 
may or may not entitle the holder to receive a certain sum of 
money; is not a game, like roulette or rouge et Twir^ in which the 
players take a part/' Here it is quite clear that the supposed 
players took no part in the drawing of these tickets ; somebody 
else drew the pieces of paper out. It therefore is in no sense 

I 2 
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' 1886. a game. It was necessary to decide, in the case of jB. y. Li Chi 

Bbgina . (1), whether what took place amounted to the playing of a game, 

Eameb hecause, in order to make ont a Common Law offence, it was 

jTi'ndeyerJ. necessary to determine whether the defendants played an nn- 

lawfnl game. That decision did not turn on whether the game 

played was known to the Common Law. The Court decided 

that no game at all was played. As in this case the defendant 

did not, in my opinion, play a game, but simply kept a lottery, 

I think that the decision of the magistrate was erroneous. 

Innes J. SiB Gr. Innes J. I regret that there should be any difference 

of opinion in the Court upon a matter which seems to me to be 
too clear for argument. 

It is admitted that the place was a public one. The bag, the 
tickets, and the pencil were clearly instruments of gaming, and 
the pastime was, in my opinion, a game or pretended game of 
chance. 

As his Honour Sir W. Manning has pointed out in the case of 
B. V. Li Chi (1), ^'Is there any magic in the word 'game?'" A 
lottery is a game of chance. A roulette table, which will hardly 
be said not to be an instrument of gaming, is, after all, only an 
instrument of deciding a lottery; it is or should be purely a 
matter of chance where the ball will stop. Here, the game 
played may be said to be a lottery, but it is also a game of 
chance. We are not bound to decide that the game is an un- 
lawful game, because the offence is constituted by the statute, 
which says that any person playing or betting in any open and 
public place with any instrument of gaming at any game or 
pretended game of chance shall be liable to a penalty. That 
may constitute the distinction between this and the case of JR. v. 
Li Chi (1), which it is unnecessary in this case to dissent from. 
I must, however, express my dissatisfaction with that case, 
although it is not necessary distinctly to dissent from it. I think, 
therefore, that the conviction was right. 

Conviction sustained^ 

Attorney for complainant : Williams, Crown Solicitor. 
Attorney for defendant: T. M, Williamson. 
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BEGINA V. McEAYE Aim Otembb. 1885. 



CrimtNaZ ti^ormaitoii — Etfugal of AtUmey-Chneral to proseevie — Appeal to FvU May 14, 16. 

Qowri. 

Where a person lias been committed for trial by a ma^trate, and the 'Harfiix O.J. 

Attom^-Qeneral has afterwards ref osed to prosecate« the Full Gonrt will not Fau^ett J. 

aet as a Court of Appeal from his decision by directing a criminal information and 
to be filed ; unless very special circumstances are shewn. 

Motion to make absolute a rule nisi calling upon E. Pritchard, 
George Craib, and James McKaye to show cause why leave 
ahould not be granted to Thomas O'Connor to apply for a cri- 
minal information^ in the name of the Attorney-General, against 
them for that, on 6th December, 1883, and at divers other times 
they fraudulently conspired together to defraud the said 
O'Connor of the sum of 7152Z. and upwards, being O'Connor's 
share in the assets of the partnership between him and McKaye, 
then in the hands of McKaye. 

Two of the respondents were prosecuted before a magistrate, 
on a charge of conspiracy, and committed for trial. The Attorney- 
General, however, on a perusal of the depositions, declined to file 
an information against them. 

A Rule nisi having been granted, calling upon respondents to 
ahow cause why leave should not be granted to the applicant to 
file a criminal information of conspiracy against them : — 

G. E. Barton now (May 14, 15), for the applicant, moved to 
make the Rule absolute. The depositions show that a very strong 
frimd facie case was made at the Police Court against the 
defendants. He cited R, v. Cummings (1) ; R, v. Mclnnes (1) ; 
fi. V. Bland (1); R. v. McDermott (1). 

Barley, Q.C. {E. Barton with him), for Pritchard. The appli- 
cant, having elected to proceed against the defendants before the 
magistrates, cannot now take another course : Ex parte Qent (2) ; 
ii. V. Gwilt (3); R. V. Cummings (1); R. v. Marshall (4). 

(1) Watk. & O'Con. Dig. p. 43. (3) 11 Ad & E. 587. 

(2) 4 Ad & E., 576. (4) 4 E. & B. 475 j 24 L.J. Q.B. 242« 



124 OASES AT LAW. [N. S. W. E. 

1886. Owens, Q.C. (Eogera with him), for Craib. Mj client was, at 

BioiNA the time of the alleged offence, and still is, in Melbourne : B, y» 
McKate. Sippolyte (5). 

McKaye, in person. 

0. E. Barton, in reply. In Ex parte Gent (2), and S. v» 
Marshall (4), proceedings were pending in two courts. The 
members of the Court, as magistrates, have power to order 
the arrest of Craib. 

Martin C.J. SiR J. Martin C.J. In this case certain persons were prose- 
cuted before a magistrate of this city on a charge of conspiracy. 
The inquiry into this charge occupied many days, the depositions 
taken were very voluminous, and attached to them, we are told 
—although we have not seen them — are many exhibits. The 
result of this investigation, so far as the magistrate at the 
Police Court was concerned, was that the persons who were pro- 
ceeded against there were committed to take their trial, and the 
depositions and exhibits were transmitted in due course to the 
Attorney- General, for the purpose of enabling him to decido 
whether or not a prosecution should follow. The Attorney- 
General, having had these papers before him, came to the con- 
clusion that there was no case to warrant him in filing an 
information, and he accordingly declined to do so. Thereupon 
the person who initiated the prosecution came before the Full 
Court on an affidavit annexing the depositions, and asked for and 
obtained a Rule nisi calling upon two of these defendants, and a 
third party, to show cause why a criminal information should not 
be filed against them for this crime of conspiracy, which had been 
investigated before a magistrate, and in reference to which the 
Attorney-General had declined to prosecute. 

The Court, on the argument for the Eule nisi, had had cited 
before them certain authorities, and among others the case of 
Cummings (1), decided so far back as 1846. This was a case in 
which the magistrates had declined to commit. An application 
having been made to the Attorney-General to file an information^ 
notwithstanding that refusal of the magistrates to commit the 

(6) 1 S.C.R. N S. 171. 
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defendant^ the Attomey-Greneral declined to comply with it. An 1886. 
application was then made to the Court by the prosecutor, for Beoima 
leave to file an information, and the Court granted the Bule^ McKaye. 
and subsequently made it absolute, notwithstanding that the Martin C J, 
magistrates had declined to commit, and notwithstanding the 
Attomey-GeneraPs refusal to file an information. That case 
having been cited to us, we, after hearing argument, granted the 
Rule nisiy and the matter now comes before us for determination 
as to whether this Rule should be made absolute. 

A preliminary objection has been taken that this is not one of 
those cases in which the Court, in the exercise of its discretion, 
should interfere. The application is neither more nor less than 
this, that we should adopt this principle for our guidance, that, 
wherever the Attorney-General in any case, not capital, declines 
to file an information, it shall be open to the prosecutor, or 
person initiating the charge, to apply to this Court by way of 
appeal from the Attorney-General, to direct that that should 
be done which the Attorney-General, after investigation, had 
decided ought not to be done. In other words, if we were to 
grant this application, we should, in effect, lay down a rule that, 
in every case where the Attorney-General declines to prosecute, 
it shall be open to the prosecutor to come to this Court, and ask 
for a revision of his determination. This is a very serious matter. 
There are no special circumstances involved in this application, 
beyond this, that the depositions disclose a clear case of con- 
spiracy; and disclosing such a clear case, it was the duty of the 
Attorney-General to file an information ; and that having failed 
m the discharge of his clear duty, then it is open to the Court to 
rectify his mistake. There is no other principle involved in this 
application — ^no matter of principle, but such as would apply to 
every prosecution in the country. It is a verjr serious matter 
whether we ought to admit this right of appeal in every criminal 
case. By the common law it is open, in the mother country, to 
anyone, in cases of misdemeanour, to apply to the Court of 
Queen^s Bench for leave to file a criminal information, and 
many instances are given in the books of the sort of mis- 
demeanour in regard to which the Court has considered it from 
time to time proper to exercise this jurisdiction. But the 
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1885. exercise of tliat jurifldiction the Court Has always held to be 

Bbgina purely discretionary. There exists no absolute right to demand 

MgEatb. *^® interference of the Court, whatever the circumstances may 

Martin C.J. be, but in all cases the Court reserves to itself the discretionary 

power of refusing any particular application. 

In one case — that of R, v. Robinson (6) — Lord Mansfieldy speak- 
ing for the Court, laid down certain rules by which the Court, at 
that period, thought fit to limit the exercise of this jurisdiction. 
Lord Mansfield said, ^^ Informations at Common Law (which are 
very ancient in this Court) were filled by the coroner, who did it 
upon any application, as a matter of course. The statute was 
therefore made to limit it, and other grounds there are by which 
the Court has limited itself. 1st. As to the merits of the person 
applying ; for they may be under such circumstances as that the 
Court will not interpose to fovour them. 2nd. The time of 
application. As to this, there is no precise number of weeks, 
months, or years j but if delayed, the delay must be reasonably 
accounted for. This consideration is more necessary in election 
contests than in others ; there is ill-blood enough, without this 
addition to it. 3rd. The suspicious state of the case, ex evideniiA 
rei. 4th. The consequences of granting the information, on which 
account the Court laid down the rule that they would not grant 
one for bribery at parliamentary elections, till after two years 
were expired in which civil actions may be brought.^' That pas- 
sage will be found in all the text books, notably in Hawkins' Pleas 
of the Crown, and Bacon's Abridgement , and I would lay particular 
stress upon the words ^' consequences of granting the informa- 
tion." In a note, where this discretionary power is referred 
to, there is also, a reference to a case which I have not been 
able to find, nor, in fact, do I know what report was intended. 
But that is immaterial, because the citation in Bacon's Abridge- 
ment is quite sufficient of itseK. That was the case of R. v. 
Compton (7), the note of which contains this passage : — ^^ Great 
inconvenience has been felt in obliging persons in low circum- 
stances and residing at a distance, to show cause against a Bule, 
and afterwards to come up to "Westminster to receive judgment, if 
convicted; and where such an application was made, the Court will 
(6) 1 W. Bl.«41. (7) Cald. 246. 
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not grant the Bale." The reason why I cite that passage is for 18S5. 
the purpose of showing that the Court has^ from time to time^ laid Bbqina 
down roles for its guidance in the exercise of its discretion. mckIts. 
There is no hard and &8t rule hj which this discretion is guided in Martin C J. 
all cases. It is not because certain rules are laid down in some 
cases, that the Court may not in other cases lay down other rules, as 
it did in the ctise of R. v. Compton (7). The Court there decided 
that whatever the merits might be, they would not grant leave to 
file an information. That determination falls under the last of the 
rules laid down by Lord Mansfield ; that is to say, that the Court will 
liave regard to the consequences of granting an information in a 
case where the result would be one of extreme hardship, if a 
person were put to the expense of travelling from a remote part 
of the country up to the metropolis. But that is only one of 
many illustrations that might be given of the power of the Court 
to refuse to grant leave to file an information. When the old 
Oonstitution Act was passed, in 1828, it contained a section, the 
6th, which gave this Court power to direct an information to be 
filed for any crime or misdemeanour not punishable with death. 
That is a power which the Court of King's Bench of that day did 
not possess, and which the High Court of Judicature of England 
does not possess now. This power, granted by the 6th section 
of the Constitution Act (9 George IV., c. 83), was not contained 
in the previous enactment, passed five years before, namely, 4 
George IV., c. 96. When that Act came into force, a question 
arose in this colony, whether, looking at its terms, all offences 
ought not to be presented by a grand jury ; and the Court held 
that it was so. For a time all criminal offences were so prose- 
cuted. That mode of procedure being unsuited to the circum- 
stances of the colony, a new Act of Parliament became necessary, 
and among other changes made was the insertion of the 6th 
section in the new Act, 9 Geo. IV., cap. 83, giving the Court 
this extraordinary power of granting informations in all cases 
of crimes and misdemeanours, not capital. There might have 
been some reason for giving this extraordinary power at that time, 
for the colony then consisted of a small number of inhabitants, 
many of whom were convicts. In fact, it was very little better 
than a gaol, and it might be that in those days it was thought 
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^1886. right that the Court as well as the Attomej-General should have 

Eegina power to direct informations to be filed in all cases, not being 
McKate. capital. Hence this 6th section was inserted. 

MaHin C.J But however applicable it might have been in those dajs^ the 
question now to be considered is what is to be done in the present 
day. In England the Court does not direct informations to be 
filed, except in cases of misdemeanour. 

We have been referred to one case showing the practice adopted 
by the Court of Queen's Bench in applications of this character. 
The case is B. v. Marshall (4). There some misconduct 
was alleged against a County Court judge, and the person 
who felt himself aggrieved made an application to the Lord 
Chancellor to grant an information under some power 
which the Lord Chancellor either possessed or was sup- 
posed to possess, and which could be called into operation, to 
remove the judge from office. The Lord Chancellor thought 
fit not to take any action upon that application, whereupon the 
person making it applied to the Queen's Bench for a criminal 
information against the judge in question, and on the hearing 
of that application three of the judges gave their opinions. 
Lord Campbell, who was Chief Justice, said : — ^' But when I find 
that Mr. Shaw did not come to us at first, but applied to the 
Lord Chancellor to exercise his jurisdiction to remove the defend- 
ant from office, and thereby to punish him, and that, properly or 
improperly, the Lord Chancellor declined to interfere, and that 
then the applicant appeals to us, I think it would be contrary to 
the practice which this Court follows as to criminal informations, 
and not expedient to make this Rule absolute . The application 
to the Lord Chancellor is made with the view of having the defend- 
ant punished ; the object of this application is the punishment of 
the defendant. The object in both applications is the same. The 
first application having failed, I think we ought not to grant this* 
This is only an application to our discretion ; it is not obligatory 
on us to grant the information wherever we find that a misde- 
meanour has been committed. There are other modes of pro- 
ceeding. By the law of this country, any person may put tho 
law in motion ; but we, in the exercise of our discretion, do not 
think that, after the application to the Lord Chancellor, we ought 
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to direct a criminal information." Mr. Justice Coleridge and Mr. 1886. 
Justice Wightman concurred. All these judges, who were of the Bxoina 
Yery highest eminence, agreed in holding that these applications mcKaye. 
were always within the discretion of the Court, and that the Martin J. 
Court would not interfere where a remedy had been previously 
sought, although it might not be the precise remedy which was 
then invoked. They would leave the party to proceed in the 
ordinary way by indictment. 

But it is said in this case that theparty did proceed in the ordinary 
way, and had failed. That is the ground upon which this appli- 
cation is made ; that the prosecutor has exhausted all his reme- 
dies, and that an injustice has been done, and that he has there- 
fore been compelled to come to this Court. The Court has still 
to say whether, in the exercise of its discretion, it will constitute 
itself into such a Court of Appeal as it is now sought by this 
application to establish. This colony is no longer a colony of 
a few thousand inhabitants. We have nearly a million people 
here, the state of things is different from what it was half a 
century ago, and the business of this Court is much more ex- 
tensive and important than it was as far back as 1846, when 
Cummings' case came before it. That case, I remember, was a 
very peculiar one. Mr. Mackenzie was, for many years, the 
manager of the Bank of Australia, and a gentleman occupying 
a high position in the country. Cummirigs was a person in a 
different rank of life. He had had large transactions with Mr. 
Mackenzie, which resulted in actions, equity suits, and other 
litigation, lasting a considerable time, and in the course of which 
charges of forgery and perjury were made against Cummings, 
and most active steps were taken to bring him before the 
Criminal Court. Applications were made over and over again 
to the Courts, and some very curious things occurred. On one 
occasion when Cummings was being prosecuted before a 
jastice of the peace for forging certain promissory notes, on 
the resumption of the case, after an enquiry lasting many days, 
it was discovered that the notes, which were in the custody of 
the clerk of the court, had disappeared. It was never ascertained 
how they were lost, and they were never found. That was 
only one episode in these transactions. The magistrate having 



130 CASES AT LAW. [Iff. S. W. B. 

1886. declined, either on this or some other occasion, to conuuit Cam» 
Bbqina mings, an application was made to the Attorney-General to 
McKiTE. investigate the matter, and he refused. Then the Court was 
Martin CJ. appealed to, and I can remember the excitement caused by 
a proceeding of such an extraordinary character. I can easily 
understand how the Court might have thought that it was an 
occasion upon which further inquiry should take place, and that 
they might, in the exercise of their discretion, grant leave to file 
an information. But if the Court is to be understood as having 
then laid down a general rule, which was to bind their discretion 
and compel them to sit as a Court of Appeal in every case of 
a refusal by the Attorney-General to file an information, all I 
can say is that it is not in my opinion a rule which the Court 
should abide by. The times have changed, the business of the 
Court has changed, the Attorney-General is appointed in a 
different way, and he exercises his functions imder very different 
circumstances from those which existed forty years ago. In oui 
mode of instituting criminal prosecutions I think we are in- 
finitely in advance of the practice of the mother country. There 
can be no question that the power of determining whether there 
shall be a prosecution or not is in much safer hands when en- 
trusted to a lawyer, of the eminence of which an Attorney- 
General appointed under our present system of government must 
always be, than in the hands of a jury, most — ^perhaps all 
^-of whom are ignorant of the law, and who conduct their 
inquiries without a tithe of the deliberation which an Attorney- 
General must exercise when reading the depositions in order to 
determine whether he should prosecute or not. Now, when we 
have this efficient and proper mode of dealing with these questions, 
is it right that we should sit here as a Court of Appeal in every case 
— because it comes to that — where a prosecutor applies to us to 
revise the Attomey-GeneraPs decision ? If that were laid down 
as the rule, I do not know what flood-gates might be opened, 
because on this precedent any number of applications might be 
made, and the time of the Court might be most improperly taken 
up in making lengthened inquiries into the conduct of the 
Attorney-General as public prosecutor ; and if the Court in any 
case thought fit to direct the filing of an information, then the 
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defendant wonld go to trial with the additional disadvantage 1885* 
arising from the adverse action of the Coort. I therefore think Bioina 
that the Bule must be discharged. McKitf 

Paucbtt J. I have carefully considered this matter with the Faucett J. 
Chief Justice, and I entirely approve of his decision, and agree 
with the views he has expressed. There are some matters which 
he has spoken of, of which I have no knowledge whatever — that is 
to say, in reference to the case of Cummings (1) — ^and therefore I 
express no opinion about it ; but withthe|clear, substantial ground 
upon which the decision was founded, I entirely agree with his 
Honour — ^namely, that we are not to constitute ourselves a Court 
of Appeal from the Attorney-General in matters of this kind. If 
the Attomey-Greneral had done wrong — and of course there was 
no insinuation that he had done wrong in this case — ^it would be 
most injurious, and a step attendant with most evil consequences 
if we were to open the flood-gates to proceedings of this kind. I 
agree with his Honour that there is no overruling the decision in 
the case of the Queen v. Marshall (4) . 

Sib J. Martin C.J. I am authorised to say that Sir George MaHin CJ. 
Innes concurs with the judgment of the Court. 

Rule discharged, with costs. 



EEGINA V. AH JONG. 

ZnU of Foxso/M Act (40 Vic. No, 9), sec. 16 — Burden of proving registration lies 

on defendarU. 
The applicant was conyicted^ under sec. 16 of the Sale of Poisons Act, of 
haying sold opium without due authority. The proBecutor put in evidence a - 
copy of the Gaxette, published in February, containing a list of the persons 
registered for t^e sale of poisons. This list did not contain the defendant's 
name. This evidence having been objected to, on the ground that the section 
directed that the list should be published in the month of January : — 

Held, on motion for a prohibition, that, whether or not the Qageite was 
rightly admitted in evidence, the burden of showing that he was duly regis- 
tered lay on the defendant, and that the conviction was therefore right. £ule 
discharged, without costs. 

Prohibition. The applicant was convicted before justices on 
an information which charged that he " On 3rd May, 1884, did at 
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April 80. 

Martin C.J. 
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and 

Innes J. 
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^^^- Tingha, in the colony of New South Wales, unlawfully sell to one 
Bboina Ah Lin, a quantity of a certain poison, to wit, opium, without 
Ah Jong, having authority so to do, contrary to the Act in such cases made 
and provided/' 

At the trial the selling of the opium on the day named was 
proved. The following evidence was given to show that the 
applicant had no authority to sell poisons :— 

James Rogers, police constable. I know the defendant in this 
case. He does not hold any authority to sell opium. I produce 
a copy of the supplement to the Oovemment Oazetie of the 14th 
February, 1884. Defendant's name does not appear thereon, nor 
does any other Chinaman's in Tingha. 

The defendant (the present applicant) was convicted and fined 
£10, with costs. 

A Bule nisi for a prohibition having been obtained against 
further proceedings upon the conviction, on the ground that the 
Oazetie used in evidence, not having been printed or published in 
the month of January, was not evidence under the 16th section of 
the 8ale and Use of Poisons Act of 1876, 

Rogers now (21st November, 1884, 30th April, 1885) moved to 
make the Rule absolute. The Oazette containing the copy of the 
register was not evidence, unless printed and published in 
accordance with the requirements of the Act. The words in 
section 16 (1), " in the month of January," govern the rest of the 
section, and " such printed copy " in the latter part can only refer 
to that which has been printed and published in accordance with 
the provision of the first part of the section, i.e., " in the month of 
January." This was the only evidence offered by the prosecution 

(1) 40 Vic. No. 9, sec. 16, enacts " The secretary and registrar shall be primd 

secretary and registrar of the said facie eyidence in all Courts of Justice 

board shall, in the month of January that the person or persons therein 

in every year, cause to be printed and specified respectively are duly regis- 

published a copy of the said register tered under this Act. And the absence 

shewing the names and residences of of any person's name in the said printed 

all persons registered as chemists and copy of the said register shall be primd 

druggists under this Act on the 31st facie evidence that such person is not 

day of December last preceding . . duly registered under this Act." — ^2 

And every such printed copy or any 01. Stat. 1692. 
certificate under the hand of the said 
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of want of qualification on the part of the defendant, and this ^885. 
being inadmissible, the conviction was wrong. Eboina 

H, BameSy in support of the conviction. The words at the ^^ ^^^^' 
commencement^'of section 16 (1) are merely directory, and not 
imperative. They are not as strong as if they had been " shall 
oanse to be printed and published in the month of January.'^ As 
ihey run they only impose on the secretary and registrar of the 
board the duty of " causing," i.e., doing all in their power to have 
the register printed and published in the month of January. 
They may be liable for the delay, but it does not invalidate the 
register. The effect otherwise would be that no official copy of 
the register would exist for the whole of the year 1884. The 
copy is dated January 81, though it was published on February 14. 

But even assuming that this delay had the effect of making the 
copy of the register in question no prima facie evidence of want 
of qualification according to the Act, it is submitted that the 
proof of such qualification rested on the defendant, and that the 
general rule of law dispenses with proof of a negative, and casts 
the burden of establishing the exception in the affirmative upon 
the party seeking to protect himself under it, in the case of 
offences which are made penal only by the want of certain 
qnalifications in the offender. This was the ground of the decision 
in R. V. Turner (2), followed by the judges in R. v. Hanson (3), 
a case of a conviction before two justices of selling ale without a 
license, and, it is submitted, very much on all fours with the 
present case. In that case Abbott^ C.J., remarked, ''the party 
wonld sustain not the slightest inconvenience from the general 
rule, as he could immediately produce his license, while if the case 
was taken the other way there would be considerable difficulty 
and inconvenience in the proof." The proviso at the end of 
section 14 of Jervia' Act (4), re-enacted in our statutes, is 

(2) 5 M. & S. 206. in which the Bame shall be framed, it 

(3) Beported ia 2 Paley on Summary shall not be necessary for the prose- 
CcnvicHons, page 104. cntor, or complaJDant in that behalf to 

(4) 11 & 12 Vic, c. 43, s. 14, pro- prove such negative, but the defendant 
▼ides that if the information or com- may prove the affirmative thereof in 
plaint in any case before justices his defence, if he would have the 
" shall negative any exemption, ezcep- advantage of the same." — 1 OL Stat. 
tion,pto7i80or condition in the statute 276. 
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1885. applicable to the cironmBtances of this case. Bj proving the 
BxoivA actaal sale of the poison by the defendant^ the prosecution had 
Ar Jong. ^^^® *^ *^*' "^^^^ required. 

Rogers, in reply. The " exemptions and exceptions " mentioned 
in JerM Act do not refer to the present case. The section 
(1) expressly proyides a certain sort of eyidence to prove the com- 
mission of the offence; and its directions must be strictly followed: 
Atwell V. Lueaa (5). 

Martin C J. gi^ J. Mabtin, O.J. (30th April, 1885.) It was not necessary 
for the Crown in this case to give evidence of the non-possession 
by the defendant of a certificate authorising him to sell drugs. 
This is an ^^ exception, exemption or proviso" within the 
meaning of sec. 14 of the Justices Act (4), which it was not 
incumbent on the complainant to negative. The provisions of 
section 16 of the Sals of Poisons Act (1) operate as much in favour 
of the defendant as of the prosecutor j because a person prosecuted 
for unlawfully selling drugs could, supposing that he had obtained 
a certificate and had lost it, establish his defence by merely 
producing a copy of the Gazette containing his name. That being 
the effect of the section, it becomes quite unimportant whether in 
this case the copy of the Gazette was or was not put in evidence. 
The prosecutor was not bound to give any evidence whatever to 
prove that the defendant did not possess a certificate, and the 
burden of establishing in the affirmative that he was duly 
registered lay on the defendant. He could easily, if he had 
obtained a certificate, have produced it in Court, and there could 
not therefore have been any hardship inflicted on him by the 
' course taken. The defendant not having given any evidence of 
that kind, I am of opinion, quite apart from the question whether 
the evidence was rightly received or not, that the Rule must be 
discharged. 

WindeyerZ, WiNDEYEE, J., and SiR G. Innes, J., concurred, 
and 
-fJi^e* J Rule discharged, without coats. 

Attorneys for applicant : Shorter 8f Fitzgerald, 
Attorney for Crown : Williams, Crown Solicitor. 
(5) 3 N.S.W. L.E. 193. 
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CrMttnaZ Law — ChdUenge of jurofs-^Criminal Law Amendment Act (46 Vic. No. May 8. 
VI), S.S. 1, 2, 336— rJ^loni/ committed before the coming into operation of Act. 

The prisoner, on his trial for a felony committed by him before the coming Martin O. J. 

into operation of the Criminal Law Amendment Act, peremptorily challenged '»'*<?«*•'• 

eight jurors, and claimed to challenge jurors to the number of twenty. The jnnes J, 
presiding judge refused to permit any further challenge ; and the prisoner was 
oonTicted. 

SUd, that the judge acted erroneously. The right of a prisoner, on his trial 
for a felony, committed before the passing of the Act, to challenge twenty 
jurors, is one of the rights preserved by section 1. Sections 2 and 836 do 
not apply so as to limit such right of challenge. Oonyiction set aside. 

Crown Case Resbbved. The special case, stated by his Honour 
Mr. District Court Judge Docker was as follows : — 

This prisoner was tried and convicted before me at the Cowra 
General Sessions, 24th April, 1885, on a charge of horse-stealing. 
The indictment alleged the offence to have been committed on 
ISthPebruary, 1882. The accused having peremptorily challenged 
eight jurors, so challenged another; and his learned counsel 
claimed that under the 1st section of the Criminal Law Amendment 
Act oi 1888, he still had the right to so challenge twenty jurors. 
But I ruled that by force of the 2nd section, the 336th section 
applied; and accordingly I disallowed the challenge. The 
question reserved for the decision of the Supreme Court is 
whether I was right in disallowing the challenge, or whether a 
mis-trial has taken place. 

H, Daviea for the prisoner. The offence for which the prisoner 
WM tried was committed before the coming into operation of the 
Criminal Law Amendment Act; and by the special provisions of 
sec. 1, his previous rights are preserved. The right of challenge 
is not a matter of procedure only, but of substance. The special 
enactments of sec. 1 are not abrogated by the more general terms 
of sec. 2 : Maxwell on Statutes, p. 157. [The Court called on 
counsel for the Crown to support the conviction.] 

TarleUm, for the Crown. The 1st and 2nd sections are re- 
pugnant one to the other; they both consist of special enactments; 
K.8,WJfc., Vol . VI., Law. K 
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1885. and the later enactment most prevail : Wright y. Eale (1) ; 
Begina Freeman v. Moyes (2). 

V, 

Kits. 
Martin C.J. SiB J. Mabtin C.J. The information in this case charged the 

prisoner with the crime of horse-stealings which is a felony. This 

felony was stated to have been committed on the 13th February, 

1882^ and therefore before the coming in force of the Criminal 

Law Amendment Act, which came into operation on the 1st July^ 

1888. 

At the trials the prisoner had challenged eight jurors, and was 
proceeding to challenge a larger number^ when it was objected that 
by the Criminal Law Amendment Act his right to challenge 
jurors was restricted to the number of eight, and the judge 
refused to permit him to challenge any larger number. On this 
determination of the judge, the question was reserved for the 
opinion of the Court, whether he was right in disallowing the 
challenge, or whether a mis-trial had taken place. 

By sec. 1 of the Criminal Law Amendment Act, it is enacted 
that the Act " shall commence on the 1st July, 1888, on which 
day the Acts and portions of Acts mentioned in the first schedule 
hereto shall, to the extent of the repeal thereby indicated, be 
repealed, except as to offences committed and things done or 
commenced before that day, which shall be dealt with and con- 
tinued, and every right and liability in respect thereof shall 
remain, as if this Act had not been passed.'^ One of the clear 
and undoubted rights of a prisoner charged with felony before 
the coming into force of this Act, was the right to challenge 
jurors to the number of twenty. That was by no means a matter 
of form, but a most important right which the Common Law 
gave to all persons charged with felony. The right absolutely 
to object to any jurors called, to the number of twenty, in many 
cases is a right of the greatest possible importance, and is always 
regarded as really one of the peculiar distinctions in &vour of the 
liberty of the subject conferred by our Common Law. 

The rights enumerated in the 1st section having been reserved, it 
is enacted by sec. 2 that " The eighth and following parts of this 
Act, so far as their provisions can be applied, shall be in force 

(1) 30 L.J. Ex. 40. (2) 1 Ad. & EIL 388. 
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with respect to all offenoes^ whether at Common Law or by statute, 
whensoever committed, and in whatsoever Court tried/' By sec. 
836, which is in part VIII. of the Act, " The same right of chal- 
lenge to jurors shall exist in cases of misdemeanour, as in felonies. 
But no person shall, except for cause shown, be allowed in either 
case more than eight, or if the offences charged be capital, 
twenty challenges." Now, the use of the word " whensoever," 
in sec. 2, is large enough to include an offence committed prior to 
the coming into operation of the Act. But this was not what was 
intended by the Legislature when the 1st and 2nd sections were 
passed. The 1st section reserves in plain and unmistakable 
J^^g^iag© every right which a person had before the coming into 
force of the Act. The 2nd section applies certain portions of the 
Act to offences " whensoever committed," so far as those pro- 
visions can be applied to such offences. But if the provisions of 
the section cannot be applied, except in derogation of a right pre- 
viously existing, they cannot be applied at all ; because such 
application would be a denial of a right already conceded. It 
must be held, notwithstanding the use of the word ''whenso- 
ever," that the enactments in part YIII. of the Act cannot be 
applied, where they would take away a right which the Legisla- 
ture manifestly intended to preserve. There was clearly a mis* 
trial, and the conviction should be set aside. 



1886. 



Bboina 

Khts. 
Martin C.J. 



Paucbtt J. Although the matter is one of very considerable FauceH J. 
doubt, I concur in thinking that the conviction should be set aside. 
The difficulty arises from the terms of sec. 2 of the Criminal Law 
Amendment Act. We know that in Acts adopting English 
statutes the words " so far as their provisions can be applied " 
were very commonly used. In most cases it is left to the Court 
to determine when they shall be applied. The introduction of 
these words has caused the difficulty in the present case. I 
think that the only way out of the difficulty is to hold that 
the provisions of the Act which relate to the challenge of 
jurors cannot be applied to the case where a person is charged 
with committing a felony before the Act came into force. Any 
other coustmction would deprive such a person of a right which 
seems to have been preserved to him by the 1st sectin. When 
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^^^- there is a doubt, I adopt the principle that the doubt should be 
Eboina decided in favour of life and liberty. 



Kkts. 
Tnnes J. 



Sib G. Innes J. I can quite understand that the learned 
chairman was led into error at the trial, because, looking at 
wording of the 2nd section, it would at first sight appear to com- 
prise a case like the present. The eighth part of the Act is that 
part which deals with the question of the challenge of jurors. 
Looked at without a careful examination, the 2nd section would 
appear to warrant the ruling of the learned chairman. Bat I am 
clearly of opinion that the view taken by him was erroneous. It 
would be ex post facto legislation, to deprive an accused person 
of the right, the substantial right, to challenge jurors, which he 
formerly possessed. The Legislature is not to be supposed to 
have intended that kind of thing, unless they have clearly and 
unmistakably in terms so expressed their intention. In this 
particular statute, so far from expressing any intention of legis- 
lating ex post facto, they have in the 1st section clearly expressed 
an intention to the contrary. By that section are excepted 
"offences committed, and things done or commenced" before the 
coming of the Act into operation, and then that section goes on 
to say : " which shall be dealt with and continued, and every 
right and liability in respect thereof shall remain as if this Act 
had not been passed." Looking at the first seven portions of 
the Act, it will be seen that they deal with punishments. These 
portions are excluded from the opeiTition of the 2nd section. The 
words of the 2nd section are by no means universally compre- 
hensive. They only relate to " the eighth and following parts 
of this Act, so far as their provisions can be applied," The 
provisions of the eighth portion cannot be applied to offences 
committed before the coming into force of this Act, because 
otherwise a person accused would be deprived of a substantial 
right. For these reasons it appears to me, that, when these two 
sections are carefully examined, it is manifest that the ruling 
of the learned chairman was erroneous. 

Conviction set aside. Ordered 
that the prisoner he discharged. 

Attorney for prisoner : Phillips. 

Attorney for Crown : WilliaviSy Crown Solicitor, 
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E. V. PRICE. 1886. 



¥tii0iiieanour eommititd on high seat — JurUdictUm of Court of Quarter Sessions — May 8. 
12 4* 13 Vic., e. 9Q— Sentence. 

Xa/rtitk C J 

The prisoner was ooiiTicted at Quarter Sessions of attempting, on the high ^auMtt J * 
seas, to steal from the person. He was sentenced to five years' penal senritnde. and 

flaw, that by section 1 of 12 & IS Vic, c. 96, the Conrt had jnrisdiction to ^^''^ ^' 
tiy the prisoner. 

fleU, also, that, as the special case did not state the sentence imposed, the 
Court conld not take jadidal notice of the sentence, which, senthU, was illegaL 

Cbown Gasb Besbbyed. Tlie special case stated by Ids 
Honour Mr. District Court Judge Wilkinson, was as follows : — 

The prisoner, John Price, was, at the last Maitland Quarter 
Sessions, charged for that he, on board a British ship, the 
''Namoi,'' upon the high seas, unlawfully did attempt to 
steal from the person of one Edmund Churchill, his moneys. 
It was objected by the prisoner's counsel that the Court of Quarter 
Sessions at Maitland had no jurisdiction to try such a case. I 
overruled that objection. The evidence clearly proved the com- 
mission of the alleged attempt by the prisoner, and that it was 
committed while the " Namoi '' was on a trip from Sydney to 
Newcastle, between Sydney Heads and Nobby's ; but there was 
no evidence as to the distance the ship was from the land during 
sach passage. The question is whether the Court had jurisdiction 
to try this case. 

Edmunds for the prisoner. The words of sec. 1 of the Act 12 
& 13 Vic, c. 96, are verj'' large, but they are cut down by sec. 
4. We submit that the Court of Quarter Sessions had no juris- 
diction to try the prisoner for a misdemeanour. The sentence 
imposed was illegal; there was no jurisdiction to sentence the 
prisoner to five years' penal servitude. The Court will take judicial 
cognizance of the sentence imposed, which appears on the record. 
The information is referred to in the special case, and has, indorsed 
on it, the term of the prisoner's sentence. 

TarUton, for the Crown, was not called upon. 
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108^- Sir J. Maetin C.J. The only question submitted to us in 



Bbgina this special case^ is whether a Court of Quarter Sessions had 

Pbics. jurisdiction to try the prisoner for an attempt to steal on the high 

MaHin C.J. seas. Clearly, by the words of section 1 of the statute 12 & 13 

Yic. c. 96, the Court had jurisdiction. That being the only point 

now before us, we must uphold the conviction. 

It has been, however, suggested during the argument, that the 
prisoner was sentenced for this crime to a term of five years' 
penal servitude. That appears to me to be an illegal sentence. 
But that question is not before us, and we cannot take judicial 
notice of it. The conviction must be upheld. 

Faucbtt, J., and Sir G. Innes, J., concurred. 

Conviction upheld. 
Attorney for prisoner : G. E. R. Jmien. 

Attorney for Crown : Willianw, Crown Solicitor. 



May 22, 



Martin O.J. 
Fa%LceH J. 

and 
Inner J. 



Be PBICE. 

Senimce of five years* penal eervitude — Common Law ffnUdemeanour — Habeas 
Carp«»— 46 Vic. No. 17, ««. 4, 379, 427. 

Tlie applicant for a role for a habeas corpus had been convicted at Quarter 
Sessions of attempting, on the high seas, to steal from the person, and sentenced 
to five years* penal servitude. 

Held, that such sentence was illegal. The latter part of section 879 of the 
CrinMuU Law Amendment Act (46 Vic. No. 17), which enacts that where no 
punishment is specially provided, the prisoner shall be liable to penal servitude 
for five years, does not apply to a person convicted of a misdemeanour at 
Common Law. 

Held, also, that the prisoner had pursued the proper remedy by applying for 
a Bule for a writ of habeas corpus ; and that such remedy was not taken away by 
section 427 of the Act. Ordered that the prisoner be discharged from custody. 

Habeas Corpus. Motion for a Rule for a writ of habeas corpus 
in tlie case of the prisoner in tlie case last reported ; the grounds 
being that the sentence of five years* penal servitude for 
the offence of attempting to steal from the person was an illegal 
one. 
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Sdmunda, for the prisoner. The offence of which the prisoner ^^^' 
was conyicted was a Common Law misdemeanour. Sec. 879 of aePwoB. 
the Criminal Law Amendment Act does not apply to misdemean- 
ours at Common Law. The word ^'offence*' in that section 
should be read '^felony.'* If the sentence is legal, then by 
sec. 4 the offence must be a felony ; but it is a Common Law 
misdemeanour. Sec. 458 is expressly limited to the offences there 
enumerated. If sec. 379 applied to Commoji Law misdemeanours, * 

then the enactment of sec. 458 was unnecessary. [He was stopped 
by the Court.] 

Rogers, in support of the conviction. Even although the sentence 
be wrong, the remedy is not by habeas corptcs, but an application 
ought to have been made under sec. 427 for a writ of error ; and 
then the Court might send the record back to be amended, when 
a proper sentence could be pronounced by the Court which had 
tried the prisoner. 

[Sib J. Martin C.J. That section applies to any error in the 
proceedings leading up to judgment, but hardly to an error in 
the judgment itself.] 

Sib J. Mabtin C.J. It appears that the prisoner was tried on Martin C J. 
the 17th March last, at a Court of Quarter Sessions at Maitland, 
for attempting to steal from the person, which offence is a misde- 
meanour at Common Law, not provided for by the Oriminal Law 
Amendment Act, or by any other statute. The prisoner, on being 
convicted of this Common Law misdemeanour, was sentenced by 
the judge who tried him to five years' penal servitude. The 
question for our consideration on this application, is whether that 
sentence is an illegal one. 

I am clearly of opinion that it was an illegal sentence. Refer- 
ence has been made to sec. 379 of the Oriminal Law Am^endm^ent 
Act, which runs thus : — ''No person shall suffer death, unless for 
some offence punishable by death at the commencement of this 
Act, or hereafter made so punishable ; and whosoever is convicted 
of an offence not punishable by death shall be punished in the 
manner prescribed in the statute relating thereto. And where 
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^^^- no punishment is specially provided, shall be liable to penal 
Be Pbicx. servitude for five years/' It is plain that the section relates to 
Martin C.J. g^ch ofifences as are created by statute. A number of crimes are 
specified in the Oriminal Law Amendment Act, and many others 
are created by various other statutes. The section I have men- 
tioned enacts that in all these cases of statutory offences, where 
the statute creating the offence does not specify a punishments 
the prisoner may be sentenced to five years' penal servitude. By 
sec. 4, '' wherever by this Act a person is made liable to the 
punishment of death, or of penal servitude, the offence 
for which such punishment may be awarded is hereby 
declared to be, and shall be dealt with as felony ; and wherever 
the term felony is used the same shall be taken to mean an 
offence punishable as aforesaid.'' If the offence of which the 
prisoner was convicted was a statutory offence for which no pun- 
ishment is prescribed by any enactment, it would be punishable 
by penal servitude, and would be a felony. But in this case the 
offence is not a statutory offence, but a Common Law misdemean- 
our, and therefore cannot be made a felony, and is only punishable 
by imprisonment for two years. 

Reference has been made to sec. 427, and it has been objected 
that the proper remedy is by application for a writ of error. I 
do not think that the section is intended to apply in a case of this 
kind. That section might apply where the mistake appears on 
the record. Besides, it is not a matter in which no substantial 
wrong has been done. 

Faucett J. Paucett J. I am of the same opinion. On the whole I concnr 
with his Honour that this sentence is illegal. The difficulty arises 
from the terms of sec. 379 of the Griminal Law Amendment Act, 
the words of which are somewhat singular. Sec. 4 states that 
the character of the punishment shall determine the nature of the 
offence. This is not in accordance with the ordinary course of 
legislation, by which the punishment is imposed according to the 
offence committed. Sec. 379 can only relate to statutory offences, 
that is to say, to offences created by some statute. Although 
there is no limit to the punishment which may be awarded at 
Common Law, yet the judges have rarely gone beyond two years* 
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impriflonment. That is genemlly considered the limit to which 1886. 
the judges will go in awarding punishment for a Common Law Re Pbicb. 
misdemeanour. 

The only other point for our consideration is the contention 
iliat sec. 427 prescribes the course to be adopted in bringing the 
•question before the Court. I do not think so ; at any rate^ the 
•course there prescribed is not the only course which may be 
itaken. There is no doubt that the prisoner took a proper remedy 
in applying for a writ of habeas corpus. A writ of error is the 
proper remedy where the mistake appears on the record, and 
^ach mistake must have been brought to the notice of the judge 
who tried the case. 

SiE G. Innbs J. I have no difficulty in coming to the con- innu J. 
•elusion that this offence is not punishable by penal servitude for 
five years ; in other words, that section 379 is limited to statutory 
•offences. The concluding words of this section put the matter 
•beyond a doubt. That being so, it appears that the section does 
not apply to the offence of which the prisoner was convicted, 
which is not a statutory offence, but a misdemeanour at Common 
Law, notwithstanding sec. 4. I also concur with their Honours 
in thinking that the proper remedy was adopted in this case. 

Rule absolute; ordered thai 
prisoner he discharged. 

Attorney for the applicant : Q. E. R, Jones. 
Attorney for the Crown : Williams, Crown Solicitor. 
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SUPREME COURT OF NEW SOUTH WALES 



Common ^ato Jttri0bii:tion, 



DURING THE THIRD TERM, 1885. 



DEANE V. NICCOL and jLvotheb. 

MOEELL t). DIXSON. 

POOLE V. DIXSON and Others. 

AeHon hy arbitrators and umpire for their fees — Svidenee of express oontraci — 
Part of declaration unanswered — Discontinuance — Statute of Jeofails. 

Action by arbitrators and umpire for their fees. 

The defendant Niccol contracted to build stores for the defendant Dixson, 
and the defendant Amos signed as a co-contractor ; but he really was a surety 
(or the performance of the work by Niccol. In this instrument it was afi^reed 
that in case of dispute the matter was to be referred to arbitration. Disputes 
having arisen, all the defendants signed a submission to arbitration. Niccol 
saw the plaintiff Deane, and asked him to act as his arbitrator. Deane then stated 
to Niccol that he expected to be paid for his services. Dixson also saw the 
plaintiff Morell, and asked him to act as his arbitrator. Morell then stated 
what fees he expected. The arbitrators met and appointed the plaintiff Poole 
SB umpire. The umpire and arbitrators held many meetings, at which all the 
defendants, except Amos, attended ; and at those meetings called the attention 
of those defendants to the expense they were incurring by prolonging the 
inquiry. 

Held that there was evidence of an express contract by Niccol to pay Deane 
his fees ; and that Amos, as co-contractor with Niccol, was equally liable with 
him, and was bound by his acts. That Morell was also entitled for the same 
reason to recover against Dixson. And that the umpire, Poole, was entitled to 
recover against the three defendants. 

Quare, whether, in' the absence of evidence of 
arbitrator can recover the amount of his fees. 

L 2 



1885. 
Aug. 3, 4, 6. 

Martin C.J. 
Faucett J. 

and 
Windeyer J. 



express agreement, an 
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1886. Declaration in common counts. Plea as to a certain som, part of the moneys 

j^ claimed, never indebted. Issue on such plea. On the case g^ing to trial, the 

^ defendants took the point that there had been a discontinuance of the action, 

NiceoL. as port of plaintiffs' claim had not been answered. Verdict for the plaintiffa 

JSeld, on motion for new trial, that the irregularity was cured by the 
▼erdict. 

Declarations : — 1. Bj Deane against Niccol and Amos in 
common counts for his fees as the defendants' arbitrator in the 
dispute between Niccol and Dizson. 2. By Morell against 
Dixson for his fees as the defendant's arbitrator in the same 
dispute. 3. By Poole against Dixson, Niccol, and Amos for his 
fees as umpire in the arbitration. 

Pleas in the actions respectively except as to 125Z., part of money 
claimed, never indebted. 

Issues thereon. 

At the trials, before his Honour Sir G. Innes, an objection, was 
taken by the defendants that the actions were discontinued, as 
part of the declaration in each case was not, nor did it purport 
to be, covered by the plea of never indebted. His Honour, 
however, proceeded with the trials, and a verdict was given for the 
plaintiff in each case, with 84Z. damages over and above the 125Z. 
not answered by the pleas. 

The facts appear from the report of the judgment of his 
Honour the Chief Justice, given below. 

Rules nisi to set the verdicts aside, &nd for new trials, having 
been obtained on the grounds — 1. That an umpire or arbitrator 
cannot sue in a court of law for his fees without evidence of an 
express contract between the plaintifE and the defendant, and 
that there was no evidence of such a contract. 2. That as 
judgment had not been signed for the cause of action unanswered 
by the defendants' pleas respectively, the action had, before 
trial, been discontinued. 

Pilcher for the defendants in Deane v. Niccol. 

Rogers and Sly for the defendants Niccol and Amos in the 
action Poole v. Diitson and others, and for the defendant in Morell 
Aug, 3, 4. V. Dixson : — Moved (Aug. 3 and 4) to make the rules absolute. 

The defendants not having pleaded or paid money into Court 
as to part of the declarations, the proper course for the plaintiffs 
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to pnrsae was to sign judgment for tliat part of the declarations ^^85. 
not answered. That not having been done during the term^ Dxank 
the actions are discontinued. In reserving the point, his Niccol. 
Honour Mr. Justice Irmea said that we were to have the same 
benefit as if we had taken the point before the verdict. The 
practice as to the discontinuance of an action is laid down in the 
following text books : — Lushes Practice (last ed.) ; Stephen on 
Pleading (last ed.), p. 192 ; Ohitty'a Practice (Ed. 1868), p. 292 ; 
Tid^s Practice (Ed. 1824), p. 713; Ohitty on Pleading (7th Ed,, 
1844), p. 446 ; Bullen and Leake's Precedents of Pleading (Ed. of 
1868), p. 658. On this point we also quote the following cases : 
^Tippet V. May (1) ; Wood v. Farr (2) ; Woodward v. Robinson 
(3) ; Weeks v. Pea^^h (4) ; Market v. Johnson (5) ; Vincent v. 
Bsston (6). The decision in Henry v. Earl (7) does not conflict 
with those cases. 

The other point is the arbitrators cannot recover their fees 
unless there has been an express engagement that they should be 
paid : Russell on Arbitration (5th Ed.), p. 453. In the absence 
of an express contract, they are in the same position as counsel, 
and as physicians before the passing of the late Imperial Statute. 
An arbitrator is not obliged to deliver his award until he is paid, 
nor is a counsel bound to deliver an opinion unless he is paid his 
fees ; but neither can sue for their fees, i^or have they a right to 
retain any papers entrusted to them. 

[Faucbtt, J. A counsel cannot recover, even under an express 
contract, but an arbitrator may.] 

We cite Virany v. Wame (8) ; Burroughes v. Olarke (9) ; In re 
CooTnhes (10). 

[SiE J. Martin, C.J. The right of an arbitrator, independently 
of any express agreement, to sue for his fees seems to be unde- 
termined: Virany v. Wame (8) ; Swinford v. Bum (11).] 

(1) 1 B, & P. 411 (7) 8 M. & W. 228 

(2) 5 Bing. N.C. 247 (8) 4 Esp. 46 

(3) 1 Str. 302 (9) 1 DowL 48 

(4) 1 Salk. 179 (10) 4 Ex. 839 
(6) 1 Salk. 180 (11) Gow 5. 
(6) 1 Ld. Baym. 716. 
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1885. Salomons, Q.C., and 0. B. Simpson, for all the plaintifEs, showed 

DEAint canse :— -There has been no discontinuance. 



V, 
NiCCOL. 



[Sir J. Mabtin, O.J. According to the old practice, a record 
was made np, and if a gap appeared, it was said that there was a 
discontinuance. But, by the present practice, there is no record; 
but instead of it a copy is made of the issues to be tried, 
to which the old theory of discontinuance will not apply.] 

The judge was bound to try the issues set down. If we had 
signed judgments of nil dicit, such judgments would be inter- 
locutory only. We are not obliged to sign judgments for want of 
pleas : Bulhn v. Leake, p. 446. The defendants cannot take 
advantage of this point on motion for a new trial ; all they can 
do is to move in arrest of judgment. But the point has been 
waived by the defendants going to trial and taking the chance of 
a verdict. The irregularity has been cured by the Statute of 
Jeofails (12). Market v. Johnson (5) is not a good authority, for 
Salkeld is not trustworthy as a reporter. In Woodward v. 
Robinson (3), the case was adjourned in order to give the plaintiff 
an opportunity to take judgment by nil dicit. Beresford v. 
Geddes (13) is exactly in point. There the defendant did not 
plead to the second count, and that count was struck out on the 
application of the plaintiff. The defendant refused to appear^ 
and the plaintiff obtained a verdict. The defendant then moved 
to set that verdict aside. The Court refused to do so, saying that 
the defendant ought to have applied in Chambers to strike the 
second count out, or to set aside the notice of trial. 

[Sib J. Mabtin, C.J. In that case the record was complete as 
to the first count.] 

What the defendants complain of is only an irregularity. 
They ought to have made their application within a reasonable 
time. The court may order judgment of nil dicit to be entered 
nimc pro tunc : 12 Vict. No. 1, s. 3. 

(13) L.E. 2 C.P. 285 j 36 L.J. C.P. 115. 
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[Sib J. Mabtih, O.J. This is not the case of amending 1B86. 
a record. Wliat you ask us is to enable you to do a thing now' Deanb 
which was a condition precedent to the trial.] Kiocol. 

Counsel was stopped on this point. 

• As to the other pointy whether we could sue for our fees :— The 
iippointment of the arbitrators having been by an instrument in 
writing could not have been revoked by either party without the 
leave of the Court : 31 Vict. No. 15, s. 2. That section goes on 
to enact that "the arbitrators shall proceed with the reference/* 
notwithstanding any such revocation. A person might therefore 
appoint fifty arbitrators, and could, under this Act, compel them 
to go on with the references, and make an award : section 7. 
And yet, if the defendants' contention is correct, he need not in 
snch a case pay the arbitrators their fees^ unless an express 
contract to that effect is made. But, outside of the Act, we « 
subniit that the report of the case of Smnford v. Bum (1 1) is more 
reliable than Virany v. Wame (8). The former case is applicable 
here, because, if a person who takes up an award may sue the 
other party to the reference for contribution, he may be sued by 
the arbitrators for the costs of the award. There being an agree- 
ment that on the occurrence of disputes arbitrators are to be 
appointed, it is reasonable to suppose that it was intended that 
those services should be paid for: Boe devuWood v. Doe (14) ; Bates 
V. Townley (15) . The clause in the reference relating to the costs 
of the arbitration is evidence in an action of assumpsit of a 
promise by the parties to pay the costs of the arbitration, 
although, not being made between the parties and the arbi- 
trators, it cannot be relied on as constituting an express promise. 
The fact that the parties attended the arbitration is evidence of 
an undertaking by them to pay the costs of the proceedings. 
The decision in Marsach v. Wehher (16) went on the assumption 
that the arbitrators could maintain an action for the costs of the 
award. 

(U) 2 T.B. 644. (15) 2 Ex. 152 ; 19 L.J. Ex. 899. 

(16) 6H.&N.1; 2E1.&E1.687; 29 L. J. Q. B. 109. 
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^^^- [SiE J. Martin, O.J. In that case it was expressly agreed in 

DsANE tlie reference that the costs of the reference and the award should 
NiccoL. abide the event of the arbitration.] 

The Court held (2 El. & El. 637 ; 29 L.J. Q.B. 109) that the 
'' event" was not decided in favour of one or other party to the 
reference, and that the costs were not distributable. 

[Sir J. Maektik, C.J. Baron Channel says : '^ Suppose an arbi- 
trator is asked to act upon a submission which shows that the 
arbitrator is to be paid, does not that amount to an express 
contract that he shall be paid ?"] 

We have done the work by making the award ; we are not 
obliged to deliver it until we are paid, and our lien on the award 
does not take away our remedy by action for our fees. Section 7 
of the Arbitration Act (31 Vic. No. 15) deals with the " making,'' 
and not with the " delivery,^' of the award. 

[WiNDEYER, J. Mar sack v. Wehher (16) decided that there was 
an implied contract between the parties that each should bear 
half the costs of the arbitration.] 

We submit, not that the reference constitutes an express 
promise, but that it is evidence of an express undertaking with 
the arbitrators to pay them their fees. 

Pilcher in reply. 

Aug. 5. Sir J. Martin, C.J. (Aug. 5). It is not necessary to give 



Martin C.J. separate judgments in each of the three cases, as by a very 
convenient arrangement they were all argued together, and the 
judgment we are about to pronounce need be no more than one 
judgment applying to all three cases. 

The facts are these : — Dixson, one of the defendants, made a 
contract with Niccol and Amos, the other two defendants, that 
they should erect a certain building for him. In that contract 
there was a provision that in case of disputes such disputes should 
be referred to arbitration under the Act of Parliament. There- 
upon an agreement was signed by all these parties — ^that is to 
say, Dixson, who was having these buildings erected, and Amos 
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and Niccol, the contractors — to refer the dispute to certain ^^^- 
peraons, who, if they did not agree, were to appoint a third person Dianb 
as an umpire. There was nothing in the contract which provided Nioool. 
for the costs of the arbitration or the amount of the arbitrators' Martin C J. 
fees; and these matters were not mentioned in the reference. 
The arbitrators and the umpire, who were the plaintiffs in these 
three cases, had no express contract with the defendants entitling 
them to remuneration of any kind, neither in the original con- 
tract nor in the reference to arbitration, and nothing is said in 
the Act of Parliament about arbitrators' fees. 

One of the questions which we had argued before us in these 
three matters is whether, under circumstances like these, the 
arbitrators, in the event of the award not being taken up by any 
of the persons who employed them, could sue those persons for 
remuneration. That is a point which down to this moment 
appears to be undecided, except in so far as opinions have been 
expressed at nisi prius by individual judges. 

At the beginning of this century the case of Virany v. Wame (8) 
came before Lord Eenyoriy and a short report in the 4th volume 
of Espinasse runs thus : — '* The plaintiffs counsel, in stating the 
case to the jury, said that the action was brought to recover a 
smn of money due to the testator for acting as an arbitrator on 
the part of the defendant in a dispute which he had had with his 
partner. Lord Kenyon interrupted him by saying that he con- 
ceived the action was not maintainable ; that the appointment of 
an arbitrator was not of such a nature as to raise a demand for 
payment, and that he should tell the jury that his opinion was 
that the plaintiff was not entitled to recover, unless he could 
prove an express promise. Nonsuit.'* Seventeen years after 
that, in Swmford v. Bum (reported in Oou^s Nisi Prius JBe- 
ports, page 5), Sergeant Lens, in the course of the case, said : 
''The expenses attending the reference and award did not 
constitute a debt legally claimable. The arbitrator himself 
conld not have maintained an action to recover them : Virany v. 
Wame (4 Sap. N.P., p. 47). The plaintiff, therefore, was under 
no compulsion to pay the money, and by making a voluntary 
payment of the whole he cannot acquire a right of action against 
the defendant to recover from him a moiety by way of contribu- _ 
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1885. tion/' In that case one of the parties paid the arbitrators' 
DsANx demand^ and songht to recover half of what he had paid from 
KiocoL. ^^^ other party. Chief Justice Dallaa says : " My present 
Martin C J. impression is that the plaintiff is entitled to recover. An arbi- 
trator may certainly demand compensation for his trouble ; and, 
if so, the sum paid in this case was proved to have been reason- 
able, and the plaintiff may call upon the defendant for contribu- 
tion. But I will, if desired, reserve the point.'* 

Now, with the exception of the expressions of opinion in these 
two cases, there is no decision by any judge since the year 1818 
on this point. The matter has come under discussion in several 
cases, and the judges have always avoided saying whether they 
approved of Lord Kenyan^ s decision or that of Chief Justice 
Dallas. In every one of these cases distinctions were drawn 
between these two cases and the cases then under discussion. 
Arbitrators were held in several subsequent cases to be entitled 
to recover from the persons who employed them a fair remunera- 
tion ; but in all those cases there was evidence either of an 
express contract in so many words, giving them the right to 
receive remuneration, or circumstances were proved from which 
such a contract could be implied. In other words, in all these 
cases there was evidence of a contract entitling the arbitrators 
to remuneration, although it might not have been set forth in 
the submission to arbitration. The law is therefore now 
abundantly clear that although nothing may be said in the 
reference about arbitrators' fees, yet if outside that reference an 
agreement could be shown between the parties employing 
the arbitrators, on the one hand, and the arbitrators themselves 
on the other, that they are to be remunerated, then, although the 
submission may be silent on the question of the arbitrators' 
costs, they are still entitled to recover them. 

There are several cases of that kind, and in one of them, 
{Hoggins v. Oordon, 8 Q.B., page 466) Lord Denman, C.J., gives 
the judgment of the Court in these words : " One of the 
objections was that such an action will not lie, as the remuneration 
of an arbitrator, like that of a physician or barrister, is left to 
the option of his employers, and cannot be enforced. But it was 
•properly admitted in the argument that where there is an express 
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promise to pay, such on ivction may be maintained." There are 1886. 
other cases to the like effect. It need not necessarily be shown Deanx 
that there was an express agreement to pay, but if things were nicool. 
said or written between the parties showing that the arbitrators Martin C.J. 
were to b^paid, that is sufficient evidence of a contract entitling 
them to remuneration. 

Now, in this state of uncertainty in which the law has been 
left as to the abstract right of an arbitrator to claim remunera- 
tion from the persons employing him, I do not feel disposed, any 
more than the judges who have had this question brought under 
their notice during the last 84 or 86 years, to give any decision. 
I do not feel myself called upon to say whether Lord Kenyan 
on the one hand, or Chief Justice Dallas on the other, is right. 
We cannot reconcile these two decisions. They are nisi priua 
decisions, and no Court in England has stated which of them is 
right. I do not think we are called upon to decide the matter on 
this particular occasion ; and for this reason, that in these cases 
there is evidence that the arbitrators stipulated for remuneration 
before they undertook to discharge the duty which was imposed 
upon them. 

The arbitrators were, as is usual, nominated, one by one party 
and the other by the other. Mr. Dizson put himself in commu- 
nication with Mr. Morell, and stated his desire that he should act 
for him in this dispute. There was evidence that he had ample 
notice not only of the remuneration, but the amount of re- 
mimeration which would be required. Mr. Morell told him 
that the proceedings by arbitration would be expensive; that 
his fee in a case like this would be ten guineas a day ; that 
he would not associate himself in an inquiry of that kind with 
persons of less qualifications than himself ; and that he would 
require the umpire to be as well qualifie4 as himself. It thus 
appears that complete notice was given to the defendant Dixson 
when he sought to engage the services of Mr. Morell as his 
arbitrator, that he would be required to pay a remuneration for 
the services rendered, and a statement was made as to the amount 
of that remuneration. There is no substantial contradiction to 
this evidence; Mr. Dixson saying, I think, that Mr. Morell 
fitated that his fee would be five or ten guineas. There is no 
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^^^' denial by the defendant DixBon of the statement made by 
Dkane Mr. Morell that he told Mr. Dizson that he was to be 
NiccoL. P^^ ^^^ ^^ services^ and that he stated the amount he 
Martin C J. expected. 

So far as the other arbitrator^ Mr. Deane^ is ooncemed, 
there was evidence that he had a conversation with Mr. 
Niccol^ though not with Mr. Amos. Amos, it appears, 
though a party to the contract, was only there in the 
character of a guarantee for its dfue performance. He 
was not the actual builder, but he signed the submission 
in the character of co-contractor with NiccoL Deane did 
not see Amos, and there is no evidence that Amos appeared 
at any of the interviews between Deane and NiccoL But 
Deane saw the latter, and that is enough. It was stated that 
the arbitration would be expensive, and that the charge would 
be 102. 10«. per sitting. But whether the amount was men- 
tioned or not is immaterial, the material fact being that Niccol 
was made aware that remuneration would have to be paid. 
Nothing appears to have been told directly to Poole, but he 
was employed by the two arbitrators, and all three sat together. 
The inquiry occupied many days, and all parties were present, 
except Amos. During the inquiry reference was made to 
the expense they were incurring by a prolongation of the 
inquiry, and they were cautioned about the expenses they were 
causing, and urged for their own sakes to expedite the matter. 
The defendants, however, instead of shortening the inquiry, spun 
it out for an unnecessarily long time, each side claiming the same 
latitude as the other. They did this with their eyes open, having 
been told that remuneration would be expected, and what the 
amount would be. Mr. Poole, the umpire, was present on all 
these occasions while these matters were going on. Now, there 
can be no doubt in my mind that, apart altogether from the 
original contract and the submission, there was a contract to pay 
the arbitrators and the umpire. That being so, then it is 
immaterial whether Lord Kenyan was right or Chief Justice 
Dallas, because the case would fall within that of Hoggins 
V. Ghrdon, to which I have referred, and other cases of a like 
kind. These cases show that where there is a promise that the 
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arbitrators should be paid for their trouble, they are entitled to 1885. 
jsne for their fees. Deans 

Ihe question remains, whom were they entitled to sue? So niccol. 
fur as Morell is concerned, he was entitled to sue Dixson. He Martin 0. J. 
Iiad several interviews with Dixson about the arbitration. It was 
Dixson who, in spite of the advice given him by Morell, persisted 
in going on with the arbitration, and appointed Morell his 
arbitrator. I think, therefore, that so far as regards the action 
by Morell against Dixson, it was maintainable, there being a 
<x)ntract by Dixson to pay Morell either ten guineas a day, or 
what would be a foir remuneration for his services. 

So far as regards Niccol and Amos, although the latter was not 
present, and did nothing except signing the submission, yet 
what Deane told Niccol was equally told to Amos. Both Niccol 
and Amos signed the submission, and Amos is bound by the con- 
versations his co-contractor had with Deane, although he was not 
present. So far as both these persons are concerned, there was 
s contract made, binding on them, that Deane should be paid 
Iiis fees. I therefore think that the action may be maintained 
ugainst Amos. 

With reference to Poole, to whom nothing was said by either 
of the defendants until the arbitration was proceeding, even apart 
from what was said during the progress of the arbitration, he 
having been nominated and employed by the two arbitrators, 
would be entitled also to be paid, having the same rights as the 
persons who employed him. Irrespective of that, reference was 
made in the presence of Poole, as to the expenses of the arbi- 
tration, so that there can be no doubt that what he did was under 
A promise to be paid for his services. The three persons who 
joined in the submission are liable to pay the umpire's fees. He 
was nominated by the arbitrators, not by the defendants, but he 
was appointed by the defendants. He was appointed by the 
persons who signed the submission to arbitration; and he is 
•entitled to sue them. The verdict, therefore, should stand, and 
this rule should be refused ; unless the defendants are entitled 
to succeed on another ground. 

But we are asked to make the rule absolute on another ground. 
When the declarations were filed, the defendants pleaded. 
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1885. except as to certain sums^ that they were not indebted. They 
Dkanb paid nothing into Coort. Isane was joined on those pleas. There 
Ni^L. ^'^'^ ^^ signing of judgment for the amoont over and aboYe the 
Martin c J. som which was mentioned in the pleas, and the causes went 
down for trial. Some exception was taken at the trial to pro- 
ceeding under these circumstances, but the judge oyerruled it, 
and a verdict was given in each action for 84Z. over and above 
the amount mentioned in the pleas. There is no doubt about the 
rule of pleading, that where a plea professes to be a plea only in 
part, and there is a portion of the claim not touched at all, the 
proper course, in order that there should be no gap in the pro- 
ceedings, is for the plaintiff to sign judgment for the part not 
answered. There are cases to show that if he does not do so, he 
causes a discontinuance; the matter would then be out of 
Court, although he would not be prevented from going on next 
day. It is a pure matter of costs and pleading, because the 
plaintiff might bring another action for the part not answered. The 
plaintiffs not having signed judgment, and the verdicts having 
gone in the way I have mentioned, the defendants now ask for 
rules to set aside the verdicts and enter nonsuits, or for new 
trials. 

Supposing there were anything in the objection, the proper 
mode of proceeding would be to move to set aside the verdicts 
or to arrest the judgments. A motion for a new trial is quite 
inapplicable, supposing there is a discontinuance, for there would 
then be nothing to try, because in that event the case would be 
out of Court. That, however, is immaterial, because I am of 
opinion that the verdict is an answer to that objection. 
That was so held in the case of Harvey v. Richards (17). The 
marginal note reads as follows : — " Where in an action of 
assumpait on a bill of exchange on the usual money counts, the 
defendant pleads nil debet to the counts on the bill, but does not 
plead at all to the other counts, after a verdict for the plaintiff, 
the defendant shall not take advantage of his own mispleadings 
in arrest of judgment." Counsel in support of a rule to arrest 
the judgment contended " This being, then, a discontinuance, 
the next question is whether it is cured by the verdict ? By 

(17) 1 H. BL 644. 
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Stat. 32 Heiu 8 o. 30, after verdict judgment shall proceed, .^^85. 

iiotmtlistandiiig any discontinnaiice, &c. But the yerdict which Dbanb 

will core a discontiniiance must be a perfect one, such as the kiccol. 

Court may give judgment upon between the parties. For if the MarHn C.J. 

Terdict itself make a discontinuance, by finding only part of the 

declaration, and nothing to the other part, this is a discontinuance 

not cured by the statute ; because the intent of the issue is, that 

the whole event of the matter in issue shall be determined, and 

the answering to the part does not answer to the precept of the 

Court, nor to the design of issue, which is to determine the 

whole cause, that it may be a bar to any other action.'^ The 

Court, however, held '^That the defect was cured by the 

verdict; for the defendant should not take advantage of his 

own mispleading to defeat the plaintifif^s suit, when the jury had 

foond that he owed the debt due on the bill of exchange/' The 

same thing substantially was decided in Beresford v. Oeddes (13) ; 

when Bovill, 0. J., says — '^ I should have been disposed to think, 

upon the authority of Harvey v. Richards (17), that the cause 

having proceeded to trial, and a verdict having passed in favour 

of the plaintiQ upon the issue joined ift the first count, the defect 

was cured by the Statute of Joe&ils (32 Hen. 8, c. 80.)'' That 

being so, all the grounds taken by the defendants in support of 

their present applications fail. 

Faucbtt, J. Two points have been raised for our decision. Faucett j. 
The doctrine of discontinuance was at all times considered a very 
technical one, which the Legislature had to a very large extent 
swept away. The technicalities so much relied upon in the time 
of the reports of Espinasse, Gow, and Meeson ^ Welsby, having 
to a large extent been got rid of, have rendered the reading of 
these reports in many cases to a large extent unnecessary. As 
to that point, I thoroughly concur with his Honour in thinking 
that, according to the cases referred to, the doctrine of dis- 
continuance seems to be as contended for by the learned' 
counsel for the defendants. The only question is whether 
that technical objection has been waived. I am entirely of 
opinion that it has been waived. I think that the trial and 
verdict put an end to that objection, which does not touch the 



158 



CASES AT LAW. 



[N, S. W. B. 



DlANB 

V, 
NiCOOL. 



^^^' merits of the case. If we were to hold otherwise, the only result 
wonld be that one party or both would be pnt to nnnecessary 
delay and expense. I go farther, and meeting technicality by 
Faucett J. technicality, I say that the defendants, by accepting notice of 
trial, have waived the objection. They appear at the trial in 
order to take that objection, but their proper coarse was to have 
moved to set aside the notice of trial. They did not do so, bat 
took their chance of a verdict, and the resnlt being against them, 
they now move to set the verdict aside. I think that the 
objection has been waived. 

Coming now to the real point, we have the two decisions by 
Lord Kenyan and Chief Jnstice Dallas. In the earlier case Lord 
Kenyan lays down that an arbitrator cannot sae for his fees. 
Chief Jostice BallaSy on the other hand, decided differently. It 
is impossible for him to have decided as he did nnless he thoaght 
that an arbitrator conld recover his fees. He farther says that 
if required he will reserve the point for the decision of the Full 
Court. Under these circumstances, we might be disposed to 
consider the latter decision as overruling the form^ one. But 
we are not bound to trealfthe ruling of one judge as necessarily 
overruling the decision of another. As in this case it is not ne- 
cessary to do so, we shall not decide the question as to which 
ruling was right. 

The evidence here is too clear to require argument. Morell 
states that he informed Dixson of the probable expense of 
the arbitration, and mentioned the fee which he himself ex- 
pected. The argument that he was not entitled to be paid for 
his services is hard to understand. I cannot understand how 
Morell, having acted at the request of Dixson, could be held for 
one moment to be disentitled to be paid for his services. 

Deane is somewhat in the same position, but not so strong acne. 
His case, however, is sufficient to go to the jury. The evidence 
«hows that he informed Niccol that he expected to be paid ; and 
the jury very properly found that it was so. 

Amos was a co-contractor with Niccol ; although as between 
them he was only a surety to Dixson for the performance of the 
contract. He is clearly liable for the act of his co-contractor, 
and the evidence which tells against Niccol alse tells against him. 
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Besides that^ we have the fact that both joined in the reference to 1^6- 
arbitration. Dixson and Niccol and Amos all signed the re- Dkanb 
ferenoe. Whatever powers are conferred by the reference are ni^l. 
given by Amos as well as the others. Faucett J, 

Poole stands in another position. It seems to me-^^and I en- 
tirely concnr with his Honour the Chief Justice— that Poole is as 
much entitled to be paid for his services as the others are* 
Deane and Morell having been appointed arbitrators^ were 
authorised by the reference to appoint an umpire. It follows^ as 
a matter of course, from the employment of the arbitrators, and the 
terms on which they are employed, if they are to be paid, the 
umpire is also to be paid for his services. Under these circum- 
stances, the action will lie by Poole against Dixson, Niccol, 
and Amos. 

One point taken has not been referred to by his Honour the 
Chief Justice. It is this : that the arbitrators and umpire were 
not entitled to recover their fees until they had delivered their 
award. But the work was done, and ought to be paid for ; the 
award was made, and could be taken up by anyone paying the 
arbitrators' and umpire's fees. 

WiNDBTBB, J. This case has been so fully gone into that I Wmdeyer J. 
have very little to add. I only wish to say that it seems desirable 
that express Legislative provision should be made for the pay- 
ment of arbitrators' fees. No doubt arbitrators can protect them- 
selves by special agreement, but as we know that complicated 
contracts are made often involving the expenditure of a large 
amount of time and labour for their settlement by arbitration, 
this vexed question, whether arbitrators or umpires are entitled 
to be paid for their services, should be settled by legislation. I 
entirely concur in the conclusion arrived at by their Honours. 

Rules discharged, with coats. 

Attorneys for plaintiffs : Salter 8f Barker. 

Attorneys for defendants Niccol and Amos : Jones 8f Jones. 

Attorney for defendant Dixson : Bolin. 

N.S.W.E., VoL VI., Law. M 
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BEOWN V. WALKER. 

' Crown Lands Aet$-~jReserve ** pending §election of railway Une and oth€r pmblie 

purpo$€* " — DeseripHon of area reserved — PopvlaHon area. 

Ejectment to recover poflseaaion of two meaanzed portions, conditionally par* 
chased by the plaintiff on 17ih July, 1884. The defence, as to both portions* 
was that the selections were on a reserve from sale of 2nd January, 187<^ 
** pending selection of railway line and other public purposes," made under 
sec 4 of the Crow Lands Alienation Act of 1861. 

The area reserved was described as " The Crown lands within the wmterahed 
of Port Hacking Creek and Port Hacking, from its source downwards to the sea." 

A further defence as to one of the portions was that the land was within, two 
miles of the village of Olifton, being a village containing 100 inhabituitB 
according to the last census, within the meaning of sec. 13 of the Crown Zfossds 
Alienation Act of IS61, To prove this part of his case, the defendant put in 
evidence the census returns laid before Parliament in pursuance of sec. 11 of 
the Census Act (44 Vic. No. 2), in which the population of " Clifton " was ptiit 
down as 386. He further proved that the land in question was within two 
miles of a collection of about 100 houses and public buildings, known as Clifton. 

Verdict for the defendant. 

Seld, that the purpose for which the reserve was notified, namely, ^ pendin^^ 
selection of a railway line and other public purposes, " was a purpose which oame 
within the meaning of sec. 4 of the Crown Lands Alienation Act, 

Held also, that the description of the area reserved was sufficient ; there bein^ 
a statement of facts from which the metes and bounds of the proposed reserve 
could be easUy ascertained. 

JEMd further, that one x>ortion was proved to be within the population areas 
as defined by sec. 18 of the Crown Lands Alienation Act of 1861. It is not 
necessary that a village in contemplation of that section must be one recognised 
and laid out by the Qovemment. The evidence having shown that the selection 
was within two miles of the centre of the village, the fact that no defined 
boundaries of the village were proved was immaterial. The proper mode of 
proving the population was to put in evidence the return made to Parliament 
in pursuance of sec. 11 of the Census Act ; and the evidence showed that the 
word "Clifton" in the return meant the village of Clifton. Bule for a new 
trial refused. 

Ejictmxnt to recover possession of two measured portions of 
820 acres each. The plaintiiBE's title was a mineral conditional 
purchase made by him on 1 7th July> 1884. The defendant's con- 
tention was that such selection was invalid as having been made 
on a reserve notified 2nd January, 1874. 

The notification was in the following words: — " Reserve from 
sale. His Excellency the Governor, by the advice of the Execatdve 
Council, directs it to be notified that in pursuance of the provisions 
of the 4th section of the Crown Lands Alienation ActoflSQl, the lands 



V. 

Walksb. 
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specified in the acliedale appended hereto shall be reserved from i^^* 
sale^ pending selection of railway line and other public purposes, Bboww 
Ko. 11, County of Cumberland^ Parishes of Wattamolla, Bulge, 
Heathcote and Sontherland, about 36 square miles. The Crown 
lands within the watershed of Port Hacking Creek and Port 
Hacking, from its source downwards to the sea/' 

To prove the position of the watershed of Port Hacking Creek 
and Port Hacking, the defendant called two surveyors, who said 
that they knew the watershed. They pointed out the boundaries 
•of the reserve on a plan, and said that one of the plaintiffs 
selections was wholly and the other was partly within the 
reserve. 

As to one of the selections, the defendant further contended 
that the land selected was within two miles of the village of 
€Iifton, which was a village containing 100 inhabitants according 
to the then last census, within the meaning of section 13 of the 
Crown Lands Alienation Act (25 Vic. No. 1), and was therefore 
land not open for selection. 

A surveyor called by the defendant said that this measured 
portion was at its furthest point 2^ miles from the centre of the 
village of Clifton. Another surveyor said that the village was a 
•quarter of a mile from end to end, and that about half of the 
measured portion was within 2 miles of the nearest point of the 
-village. 

There was a bank. Government Savings Bank, School of Arts, 
public school, two public-houses, a police station, two churches, 
and about one hundred houses in the village. The defendant 
then put in the abstract of the census taken April, 1881, and laid 
hefore Parliament. That abstract showed that the population 
of "Clifton ''was 385. 

Verdict for the defendant. 

Owen, Q.C. {O'Connor with him), for the plaintiff, now moved jidy 29. 
ior a Rule nisi to set aside the verdict. 

The description in the Gazette notice of the reserve is altogether 
too vague. The power given by section 4 of the Crown Lands 
Alienation Act of 1861, is to reserve land until surveyed ; but 
here the reservation was ''pending selection of railway line.'' 

H2 
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^Q^* Then the boundaries of the reserve are so described that it would 
Bbowv be almost impossible to find them. The watershed of Port 
Walkeb. Hacking cannot be accurately determined. The description of 
the boundaries of a reserve should be like that of land granted 
or otherwise dealt with ; it should be by metes andbounds, or by 
some equally certain description. The burden of establishing' 
that the plaintiff made his selection on land within population 
areas lies on the defendant : Oafe v. Morrison (1) ; and he must 
make out a clear case. The return of a sub-district does not 
show the population of a village. The word '' Clifton " in the 
census return does not mean the village of Clifton^ but the sub* 
district. There is no evidence of the boundaries of the village ; 
such boundaries could not be determined by stating that there 
were a certain number of houses within a certain area^ and taking* 
a line from the centre. Government towns and villages have 
proclaimed boundaries^ but private villages and townships have 
none: Thome v. Kerr (2). The return laid before Parliament 
is no evidence of the population according to the then last census; 
to prove that, the collector should be called. 

Martin O.J. SiB J. Martin, C.J. This was an action of ejectment, brought 
to recover possession of two measured portions of land in the 
County of Cumberland and Parishes of Heathcote and Souther* 
land, each containing 820 acres. The land in question was con* 
ditionally purchased by the plaintiff under section 13 of 25 
Yic. No. 1, and it was contended that the selection so made was> 
not valid — ^first, because, as to the whole of one portion of the 
land so selected, and as to part of another, it was within an area 
which had been legally reserved from sale by conditional pur- 
chase. By this 13th section of the Act is conceded the very 
large and new power to individuals, to take, of their own free 
ynll, on doing certain things, portions of the Crown lands of the 
colony. They had the right, under certain restrictions, to take 
the land. That is to say, they were not to take land bounded by- 
lines within 10 miles of the outside boundary of cities or towns 
containing 10,000 inhabitants, nor were they to select land within 
two miles of the outside boundary of any town or village con* 

(1) 2 S.C.B. N.S 197. (2) 1 N.S.W. Weekly Natet, 24. 
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taming^ according to the then last census/ 100 inhabitants. i^S. 
In the exercise of this new priyilege^ granted to the pablic by Bbowh 
this enactment^ persons so selecting were not to take land within walxxb. 
two miles of the outside boundary of a village containing at the last Martin C. J. 
census 100 inhabitants. They were also prohibited from taking 
land within an area reserved from sale. 

Now, there was evidence given in this case of a proclamation 
in the Oovemment Oazette running in these terms : — ^' Department 
of Lands, Sydney, 2nd January, 1874. Reserve from sale. His 
Excellency the Governor, with the advice of the Executive Coun- 
cil, directs it to be notified that in pursuance of the provisions of 
the 4th section of the Orown Lands Alienation Act of 1861, the 
lands specified in the schedule appended hereto shall be reserved 
from sale pending selection of railway line and other public 
purposes. No. 11, County of Cumberland, parishes of Watta- 
molla. Bulge, Heathcote, and Southerland, about 36 square 
miles. The Crown lands within the watershed of Port Hacking 
Creek and Port Hacking, from its source downwards to the sea." 
It is said, first, that there was no power given to the Gt>vemment 
to reserve land from conditional purchase in the way in which it 
was admitted to have been done here ; in other words, that this 
was not one of the purposes contemplated by the Act which gave 
ike right to proclaim reserves. Now, the words of the Act are— 
''Lands reserved from sale until surveyed for the preservation of 
water supply or other public purposes.^' That raises the question 
whether the reservation in question was made for any public 
purpose. The Legislature has given the Government power to 
reserve land for any public purpose, and there is no limit 
as to the purpose for which the reserve may be made« 
The purpose here is thus described, '^ pending selection of rail- 
way and other public purposes.'^ The term ''other public 
parposes '' may or may not be regarded as too vague, but the 
object for which the reserve was made was manifestly to put it 
beyond the power of individuals — spending the determination of 
the route along which the railway line was to be carried — ^to 
step in and select the land, and thus place impediments in the 
way of the Grovemment in constructing this line. I am clearly 
of opinion that this is a public purpose of great importance^ 
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1S85. wlijch comes within the meaning of tliis enactment. It was & 

Brown reserve made for purposes which were important to the public. 

Walksb. ^^ ^^^ ^ ^^® public interest that in the making of these railway 

MaHin CJ. lines difficulties should not be thrown in the way of the Grovem- 

ment in selecting the proper routes^ by conditional purchases 

being made under this Act. It was to preyent expense to the- 

pubhc^ and the raising of difficulties by persons taking up landa 

perhaps for speculative purposes in order to bring forward claima 

to compensation, that this right was exercised ; and I can see na 

more beneficial purpose for putting this power in force than that 

which was stated here. I am, therefore^ clearly of opinion that 

this was one of the purposes which was in the contemplation of 

the Legislature when the Act was passed. 

Then comes the question whether the reserve was properly 
notified, and whether the description of the land reserved was 
sufficient, or whether it was not too vague to be of any value 
whatever. It seems to me that the description is amply sufficient. 
There is certainly no statement of metes and bounds^ but there 
is a statement of facts from which the metes and bounds can 
be easily ascertained. It is easy to ascertain by surveyors whalr 
the watershed of Port Hacking Greek and Port Hacking wfis. 
On this occasion surveyors were called who proved that as te 
one of these selections of 820 acres it was certainly within this 
watershed. So that, as regards that particular selection, th^ 
plaintiff was clearly out of Court, because, being within the area 
reserved from sale, the land was not open to selection. As to the 
other selection, it was only partly within the reserved area, but it 
was a measured portion, and the Court has already decided that 
in the case of a measured portion the whole of it must be taken ^ 
unless special sanction to take up a part was given by the 
Minister. This measured portion being partly within the area 
excluded from selection, it could not be taken up, and therefore 
the plaintiff could not take any portion of it. So that on that 
ground, without going any further, the plaintiff was clearly out 
of Court. 

Then another question was raised, -namely, that the land was 
also excluded from selection by reason of its being within two 
miles of a village containing 100 inhabitants at the last census^ 
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It was proved that there was an aggregation of houses popularly ^^^ 
known as Clifton^ containing a School of Arts^ public school^ several Bbowh 
stores^ a number of dwelling-houses, two or three public-houses^ a Walkkb. 
police station, and two churches. There can be no question that a MarHn C.J. 
locality of that description is sufficient to satisfy the definition of 
a viUage, if not of a town. Then it is said that a village in con- 
templation of the 13th section of the Act must be one recognised, 
and laid out by the Government. I do not think so. The 
legislature, in conceding this great privilege of selecting Crown 
lands without consulting anybody, retained the power of pre- 
venting persons, in the exercise of that privilege, from coming 
down upon land to which an increased value had been given by 
reason of its proximity to population ; and it does not matter 
whether the population was gathered there by private enterprise, 
or by the public laying out of a town, so long as the settling of 
population has increased the value of the land. No matter 
whether it was a private or a public village, the population was 
tbere. 

Then arises the question whether, as no boundaries were 
proved, a case was made out showing that this .selection could 
not be made in the place in which it was made. There was 
evidence that the selection was within a distance of two miles, 
measured from the centre of this village or collection of houses, 
or from any part of it. From that it clearly follows that the 
selection on that ground would be an invalid one. That re- 
lates to one only of these selections, and the other would not be 
affected by it. 

Then it is said that there was not sufficient evidence of the 
population being more than 100._ I do not know what other 
kind of evidence can be given of the population of a place than 
was given in the abstract of the census return laid before Parlia- 
ment in pursuance of the Oenstbs Act, which in section 11 enacts 
as follows : — ''The Colonial Secretary shall, with all convenient 
speed, prepare, or cause to be prepared, abstracts of the said 
returns. And such abstracts shall be printed and laid before 
both Houses of Parliament.'' The evidence is that Clifton is a • 
village, and there is no evidence, I think, that any area outside 
•that village also went by that name. This villageof Clifton is stated 
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I^S in this retam to contain a population of 385 persons. It is said 



Bbown that this return does not show that there was any number of 
Walkkb. P^^i^^i^ ^^ this village; and, secondly, that the putting in 
Martin O.J. evidence of such return was not the proper way to prove it. My 
opinion, founded on the statement of the evidence by his Honour 
who tried the case, is that the word Clifton in the return means 
the village of Clifton and nothing else, and that there is sufficient 
evidence that the population at the last census was more than 
100 persons. I know of no other way in which it could be proved 
what the last census contained. It would not be the proper 
course to call the collector, because he does not make the returns. 
The papers are left at different houses to be filled in on a certain 
night, and all the collector does is to gather these papers and 
transmit them to the office. This return is an authoritative 
document, and it is not necessary to go beyond that in order to 
show what was the last census. It must be taken for granted^ 
from the nature of the case and the mode in which these returns 
were gathered and abstracts made out, that it was the best 
evidence possible to show what the population was according to 
the last census. I am of opinion, therefore, that there is nothing 
in these objections, and for these reasons I think the rule ought 
to be refused. 



Windeyer J. 

and 

Jnn«# J. 



WiNDBTEB, J., and Sib G. Innbs, J., concurred. 



Bute refused. 



Attorney for plaintiff : Ferguason. 



July 29. 



Martin C JT. 

Windeyer J. 

and 

Jnnci J. 



HEIKZ V. WALEEB. 

Crown Lande AcU — Selection of measured portion partly on reeerve^^JProof that at 
time of selection land w€u Crown lands — Partial rescission of reserve^^Etidenoe 
that land was a measured portion. 

Where a conditional purchase is made of a measured portion, part of which is 
within a reeerye, the conditional purchase is bad. 

Qwere, whether it is necessary for a person claiming under a conditional 
purchase to show that the land at the time of selection was Crown 
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CiieiinutBiioes oonmdered, whioh will amonnt to primd facie evidenoe of this 188g. 

*«^ Hbinz 

The Grown has power to make a partial rescission of a reserve. ^ ^' 

What evidence considered sufficient to show that land selected was a measured 
poition* 

Ejbcthsnt to recover possession of measured portion No. 80^ 
of 259^ acres, and measured portion No. 2, of 31 5^ acres. 

At the trial, before his Honour Sir G. Innes, the plaintiff 
proved that in May, 1884, he took up the two pieces of land as 
mineral conditional purchases, under section 19 of the Act 25 
Vic. No. 1. He then called the Surveyor-General, who produced 
a map which he stated to be the original map of measured 
portion No. 2, and which was the plan of the original survey. 
He stated that it was the adopted plan of the office. It was 
approved by one of the officers according to the practice of the 
ofSoe, and became one of the records of the department. The 
plan of measured portion No. 80 had been approved by, and bore 
the initials of the officer who had the authority of the Surveyor- 
General. It was approved on 21st October, 1880. 

The defendant proved that on 2nd January, 1874, the land the 
snbject of this action was reserved from sale. The plaintifE, in 
i^ly, gave evidence that on 2nd September, 1878, this reserve 
was cancelled as to the whole of measured portion No. 2, and as 
to part of measured portion No. 80. 

The jury, by direction of his Honour, returned a verdict for the 
plaintiff as to portion No. 2, and for the defendant as to portion 
No. 80. 

On 29th July, 1885, the plaintiff applied for a Rule mai to July 29. 
set aside the finding of the jury as to portion No. 80, on the 
ground {inter alia) that his Honour was in error in holding that 
as part of No. 80 was within a reserve, the plaintifPs application 
in regard thereto was invalid. 

The GouBT refused the rule, on the ground that as the 
reservation of part of measured portion No. 80 was not revoked, 
the plaintiff could not conditionally purchase the whole or the 
remaining part of the measured portion. 

Rule refused* 
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1886. On the same day Rogers {Wise with him)^ for the defendant, 

HsiNz moved for a Bole nisi to set aside so much of the verdict as 
WALKia, related to measured portion No. 2. It was necessary for the 
validity of the plaintiff's selection^ that the land should be Crown 
lands ; the plaintiff gave no evidence that at the time that he 
jnade his selection the land was Crown lands. On the contrary, 
the evidence showed that the land was not Crown lands. There 
was no evidence on which the jury could act that the land 
selected was a measured portion. 

MaHinCJ. Sis J. Mabtin^ C.J. In this case the plaintiff hrought an 
action of ejectment to recover 674} acres of land, which he 
described as consisting of two measured portions^ one, No. 80, 
oontaining 259^ acres^ and another. No. 2, containing 315^ acres. 
As to one of these pieces of land the jury found a verdict for 
the defendant, and an application being made on behalf of the 
plaintiff to set aside that verdict, the Court refused a Bole nim for 
that purpose. As to the other portion, the jury found a verdict 
for the plaintiff, and the defendant now applies for a Bule nisi to 
set aside that verdict on various grounds. 

It appears that plaintiff applied for these pieces of land as 
mineral conditional purchases in May, 1884. One ground upon 
which we are asked to grant a rule to set aside the verdict is that 
there was no evidence to show that this piece of land was land 
that could have been conditionally purchased. In other words, 
it is contended that it was not Crown land, and that there was 
no evidence of that fact. 

It is not necessary for the purposes of this particular case to 
say whether it is sufficient for a person desiring to make a con- 
ditional purchase simply to prove that in due form he made his 
application and paid his deposit, throwing upon the person 
disputing the validity of the selection the burden of proving his 
title. It may be a strong thing to hold that a person may go to 
a land office in the interior of the country, and, by his own 
motion, and on payment of a certain amount of money, con- 
ditionally purchase land which had previously been granted by 
the Crown to another person, and so put that person to the 
trouble of proving his title. There is a case decided by this 
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Oonrt, however, in which this seems to have been held. However, ^^^- 
it IS not necessary for us to determine that question now, because Hsinz 
it appears to me that in this case there was evidence to show walkib. 
that the land now in controversy was Grown lands. Martin C.J. 

The land was spoken of by a witness as land subject to a 
reservation from sale for a particular purpose. It was also 
spoken of as land with reference to which conditional purchases 
had been made ; and treated in the charts put in evidence as 
being Crown lands. That was evidence from which it might 
be fairly inferred that the land was Crown lands. I therefore 
think that, so far as regards that ground, the motion must fail. 

But it is further contended that this land was within a reserve, 
that some plan was put in by which it appeared that the land in , 
question was within a reserve, and that being so it was not open 
to the plaintiff to select it. It is alleged that, although an ' 
attempt was made to prove that the reservation had been 
cancelled, yet that it fedled for this reason, that the Crown had no 
power to make a partial rescission of a reserve. I do not think 
any weight can be attached to that argument. I cannot see 
any reason why there should be any limit to the power of the 
Government to rescind a reserve in whole or in part. Power is 
given to withdraw land from reservation, and I know of no 
principle of law to prevent the Crown from exercising that power 
bit by bit. Part of the reserve having been rescinded, the effect 
was to leave it open to conditional purchase as Crown lands. I 
think, therefore, that this ground must fail. 

Then it was contended that it was necessary for the plaintiff, 
in order to make out his case, to show that what he called in his 
application a measured portion really was a measured portion. It 
appears to me that that was sufficiently shown. The Surveyor- 
General describes the mode in which the charts produced by him 
were made. He states that a certain person was appointed to 
examine and approve these charts ; and that, after such examina- 
tion and approval, the charts were taken into the office and 
regarded as approved charts. The chart which was before the 
Jtuy and is before us now, was treated by the Surveyor-Greneral 
as an approved chart. That being so, I cannot see how this 
verdict can be set aside. Here is an application for land de- 
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1886. 



Hbimz 

V. 

Walkbb. 
Martin C.J. 



scribed as a measured portion. The cliart is prodaced from the 
office of the Snrveyor-Gtoneral, having been first approved by 
the office. That is sufficient to show that there was a piece of 
land of this kind^ measured and approved* This land having 
been thus identified and being prox)erly applied f or^ we cannot 
say that the application was bad. The question is raised as to 
whether evidence ought to have been admitted as to the offer to 
refund the money paid by the plaintiff in taking up this land. 
That is a matter which appears to me perfectly immaterial. The 
question is whether there was a resdssion of the reserve^ and it 
does not affect the case whether the money was offered back or 
not. For these reasons I think that the verdict cannot be inter- 
fered with^ and the rule must be refused. 



WindeyerJ. WiNDBYEE, J., and SiB G. Innxs^ J., Concurred, 
and 
Junes J. 

Rule refused. 
Attorneys for defendant : Robertson, Fisher 8f Ralfe. 



Aug. 10, 14. 

Martin C.J. 
Faueett J. 

and 
Innet J. 



PBOUDFOOT Aim Othsbs v. THE BANK OF NEW ZEALAND. 
Praciic^—MoiUm 6y eo-pUUfUif to have hU name ttruek oi4<— Jtidemmiy for eotfs. 

Plaintiff P. inatnicted his attorney to commence proceedings at law in tlie 
names of himself > h,, and two other persons. L. thereupon took out a summons 
in Chambers calling upon the other plaintiff s« the defendants, and the plaintiffs' 
attorney, to show cause why his name should not be struck out, on the g^nnds 
that the action was instituted without his authority, knowledge or consent, 
and that he was not interested in the subject matter of the action. The 
affidavits filed on both sides were contradictory as to the truth of these 
grounds. He also asked that the attorney should pay the costs of the 
application. The judge in Chambers haying dismissed the application with 
costs, L. appealed, and further asked that he should be indemnified for the 
costs of the action. 

Held (FAX7CBTT, J., dissenting), that the judge had acted rightly. One partner 
may give instructions to begin proceedings in the name of the firm, without 
haying obtained the authority of the other members. A judge in Chambers 
4»nnot inquirej on the hearing of a motion like this, whether the partnenhq^ 
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Ho application baiing been made to tlie judge to order fecimty to be 1885. 

given for costs, he rightly dismissed the motion, with costs. Appeal dismissed, 

with oosts. Ordered that the other plaintiffs give security for costs to L. Fboubpoot 

Blsk of N.Z.. 

Motion upon notice, calling upon the plaintiffs, David 
Proudfoot, John Monday and David Robertson, and also Mr. 
McLaughlin, attorney of the Supreme Court, to show cause 
why the name of Thomas Logan, originally introduced as a 
plaintiff in this action without his authority, knowledge, or 
consent, should not be struck out, with costs to be paid by 
Mr. McLaughlin, the attorney who issued the writ, or why 
all proceediMgs in the action should not be stayed until the 
said Logan shall be well and sufficiently indemnified against 
all costs, damages, and expenses hitherto incurred and here- , 
after to be incurred by him in respect of the said action, and 
why the order of his Honour Mr. Justice Windeyer, of 12th 
May, upon the application of the said Logan for the above 
purposes, dismissing such application with costs to be paid to 
McLaughlin, should not be set aside or varied on the grounds— • 
1. That Logan was introduced as a plaintiff in this action 
without his authority, knowledge or consent. 2. That Logan 
has not nor has ever had any interest in the subject matter of the 
action. 3. That at all events, under the circumstances set forth 
in affidavits, Logan is entitled to be indemnified by the person 
asing his name without his authority, and to the costs of his 
application. 4. That McLaughlin did not show to the judge in 
Chambers that he had any authority from any person, except 
Proudfoot, who is an uncertificated bankrupt in New Zealand, to 
commence the action. 5. Upon the grounds set forth in certain 
affidavits there mentioned. And further to show cause why 
McLaughlin should not pay the costs of and incidental to this 
application as between attorney and client. 

The order appealed from was made on a summons in Chambers, 
taken out by Logan, calling upon the other plaintiffs, the 
defendants, and McLaughlin to show cause why the proceedings 
in the action should not be set aside ; why Logan, originally 
joined as a plaintiff in the cause, should not be struck out ; and 
why McLaughlin should not pay the costs of and incidental to 
this application, or why such further or other order should not be 
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1886. made in the premiaes as to his Honour should think fit^ upon 
Pboudvoot the grounds appearing in and by certain affidavits. 
BawkofN.Z. From these affidavits it appeared, that Proudfoot gave verbal 
instructions to McLaughlin^ as his attorney, to commenoe pro- 
ceedings at law for the recovery of a refund of a deposit paid by 
the plaintiffs as tenderers for a Grovemment contract, which they 
had failed to secure, and which amount was repaid by the Qovem- 
ment into the defendant bank. This action was accordingly 
commenced. Logan, however, in his affidavits, denied that he 
was in partnership with Proudfoot, or that he was interested with 
him in the subject matter of the suit. The affidavits were con- 
tradictory as to whether Logan had authorised Proudfoot to 
institute proceedings against the bank. 
Jifavi2. His Honour Mr. Justice Windeyer (May 12), after hearing 
counsel for Logan and McLaughlin, dismissed the application, 
ordering that Logan should pay McLaughlin's costs. 

Au^. 7, 10. Salomona, Q.C. {E. Dames with him), for the plaintiff Logan 
(August 7, 10), in support of the motion. We have a right to 
have our name struck out of the record. We are not jointly 
interested with Proudfoot, or with the other plaintiffs, and we 
never authorised our name to be used ; on the contrary, when we 
heard that we were joined as co-plaintiff we repudiated the act. 
If our name remains we shall be liable for the whole costs of the 
action, because Proudfoot has been declared bankrupt in New 
Zealand, and the other two plaintiffs cannot be found. The 
practice in Equity, when a bill has been filed in the name of a 
person without his authority, is to have the bill dismissed, with 
costs to be paid by the solicitor : Nurse v. Bv/mford (1), Piviner v. 
Knighte (2), Hood v. PhUlipa (8). A solicitor ought to have the 
authority of the plaintiffs to file a bill in their names. At 
Common Law, where an action has been commenced without 
authority, the practice is to have the plaintiff's name struck out : 
Reynolds v. Howell (4). The general authority of a partner does 
not include an authority for one partner to commence legal 
proceedings in the name of the firm. The proper order to be 

(1) 13 Ch. D. 764. (3) 6 Beav. 176. 

(2) 6 Beav. 174. (4) L.B. 8 Q.B. 898; 42 L J. Q.B. 181. 
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made by the judge in Cliambers was that an indemnity for oosts ^^^ 
should be given to Logan^ and that^ in de&ulti his name shonld Pboudfoot 
1)0 strack out. Bank of N.Z. 

Knox, for the defendants, the Bank of New Zealand, asked 
that as Mr. McLaughlin had commenced the action without the 
-written authority of Logan, he should pay to the bank their costs 
of attendance on the applications. 

0. B. Stephen for Mr. McLaughlin. Proudf oot was entitled to 
make persons co-plaintiffs who were jointly interested with him ; 
and the only right which Logan has is to claim to be indemnified 
against costs. This he has not applied for ; his only application 
before the judge in Chambers was that his name should be struck 
out, and that McLaughlin should pay the costs of the motion. 
He might have applied for a stay of proceedings until such in- 
demnity was given ; but this he did not do. The only case in which 
a plaintiff's name will be ordered to be struck out, with costs to be 
paid by the attorney, is when the proceedings were commenced 
without any colour of right : Chitty^s Arch. (13th ed.), 1884. 
The case of Whitehead v. Hughes (5) is applicable here. The 
jndge at Chambers did not believe Logan's statement that he 
had no joint interest with Proudf oot, and that he had made no 
claim to any. 

Sib J. Mabtin, C.J. This is an application to strike out the MaHvn CJk 
name of Logan as co-plaintiff. The instructions to begin the 
action were given by the plaintiff, Proudf oot, to his attorney, 
McLaughlin, whom he instructed to act for all four parties as 
plaintiffs. One of these plaintiffs, Logan, not having been a 
party to the giving of these instructions, repudiated them 
altogether, and took out a summons before a judge in Chambers 
for the purpose of having his name struck out of the action, and 
at the same time asked that the person who had issued the writ 
in the action on Proudfoot's instructions, should pay him his 
costs. 

The matter came on before the judge in Chambers. Affidavits 
were filed from which it appeared that a correspondence had 

(6) 2 Cr. & M. 318. 



174 CASES AT LAW. [N. S. W, K 

1885. taken place between the attorneys on both sides^ and that Logan 
Pboudfoot was altogether opposed to the bringing of this action ; and it is 
Bank OF N.Z. ^^ ^^^ ^® ^^ nothing to do in the subject matter of it^ 
Martin C.J. with which he was in no way concerned. It is contended, on the 
other hand, that as it appeared to the attorney that these four 
persons were joint contractors, he was at liberty and was en- 
titled to take instructions from one of them to bring an action 
in their joint names. After the action had been thus commenced, 
Prondf oot became bankrnp^. Two of the other plaintiffs could 
not be found, and Logan represented himself as the only solvent 
plaintiff; and stated that if the action went in &your of the 
defendants, he would be called upon to pay all the costs. He, 
therefore, repudiated the whole proceedings. The judge in Cham* 
bers refused this application, which was to strike Logan's name 
out, and further to order that McLaughlin should pay the costs of 
the application. The judge having dismissed the application, with 
costs, notice of motion has now been served, asking for three 
things ; but as one of these was not asked for on the application 
to the judge in Chambers, we have not to consider it. The judge 
has not dismissed any application for security for costs ; he was 
not asked for such an order. What the judge was asked, was to 
strike out Logan's name as one of the plaintiffs, and to direct 
McLaughlin to pay the costs of the application. The same 
motion is now made to this Court on appeal from the order of the 
• judge in Chambers. 

I am of opinion that the order of the judge in Chambers was 
rightly made. There can be no doubt, on the authority of the 
case of Whitehead v. Hughes (5), that when persons are in 
partnership, any one of them may bring an action in the 
partnership name without the express consent of the others. It 
is not necessary that one of them, going to an attorney with 
instructions to bring an action, should be armed with the 
authority of his co-partners to do so. But there is a right 
reserved to any one of these partners, dissenting from the bring- 
ing of the action, to take steps to have proceedings stayed 
until security is given for the costs which he may be called upon 
to pay. Upon making such an application, the Court or a judge 
cannot go into an inquiry whether the partnership exists, or 
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whether the contract saed upon is a joint one or not. Sach a 1SS5. 
course would be inconvenient, and if the existence of the Pboudfoot 
partnership is denied, it might be equivalent to trying ^^^ ba.vkov'N.Z. 
action. McLanghilin did nothing that he should not have Martin C J. 
done in taking instructions from Proudfoot, and suing in the 
name of Proudf oot and the other three persons who were repre- 
sented to him as joint contractors with Proudf oot. That being 
so, it follows that the judge took the right course in dismissing 
the application, with costs. If it had been then suggested to the 
judge that Logan was entitled to security for costs, the judge in 
Chambers might have made it a part of his order that such 
security should be given ; but no such order was asked for. It 
follows necessarily that the application was rightly dismissed with 
costs as in Whitehead v. Hughes (3). It is said that the judge 
ought to have made it a part of his order that security for costs 
should be given to Logan. I am of opinion that this ground 
must also fail. If the application were to give security, the case 
would have been different. But it was not asked for in the 
notice ; and although Logan asks for such order as the judge may 
think fit, the attention of the judge was not directed to any 
demand for security for costs. It follows that this application 
must be dismissed, with costs. 

Paucbtt, J. I am sorry that I cannot concur with his Honour, FaweH J. 
because Mr. McLaughlin has acted with complete bona Jides; 
and I am satisfied that to a large extent he has followed the usual 
course of proceeding. Here a person goes to a solicitor and says, 
'''I have a partnership transaction with other persons, and we 
have a joint claim which we wish enforced, and I ask you to 
bring an action in our joint names.'' One of the persons 
mentioned complains of his name being used, and asks to have it 
struck out, stating that he is not interested in the subject matter 
of the suit, and that the action was commenced in his name 
without his authority. He accordingly demands, as a matter of 
law, and of right, and of justice, that his name should be struck 
oat. If he had given no authority to begin the action, and if he 
was not interested with the other plaintiffs, he has no right to 
have his name placed on the record ; and if it is put there, he has 
JBr.8.WJL, Vol. VI., Uw. N 
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1885. a right to have it struck out. Logan having prima f<icie thi» 
Proudfoot right, it was the duty of Proudfoot to meet the prima fade 
•Bank opN.Z. ^g^^ ^7 proving that Logan was a partner, and that the action 
was in respect of a claim of the partnership ; or he should have 
offered an indemnity for costs. The case of Whitehead v. Hughes 
(5) shows that where such partnership exists and is admitted, one 
of the partners may bring the action in the name of the firm on 
giving an indemnity to the other partners for costs. In the case 
of Nurse v. Durnford (1), the same principle was applied. It is 
distinctly laid down that one executor has the right to join his co- 
executors. In that case, one of the executors received no notice 
that his name was used as a plaintiff in the suit. The action was 
accordingly dismissed, and it was ordered that the solicitor who 
had instituted the proceedings should pay the plaintiff, who was 
made a party against~his will, his costs. 

Logan was therefore entitled to have his name struck out,, 
unless an offer of an indemnity were made ; and as no such offer 
was made, I think that the judge in Chambers was wrong in 
refusing the application. 

imies J. Sir G. Innbs, J. I concur with his Honour the Chief Justice 
in thinking that the motion must be refused. The view taken by 
his Honour Mr. Justice Faucett seems to proceed on the ground 
that it was established in this case that Logan was neither a 
partner nor a joint contractor in the subject matter of the action. 
Whether he was a partner or joint contractor, is, for the purpose 
of this application, immaterial. It seems to me that there ar& 
abundant materials in evidence to fortify the view that he was 
really a joint contractor. There is, no doubt, a denial by him of 
the fact. But that is a matter which his Honour the judge in 
Chambers could not try. It seems to me that Logan would not be 
justified in moving to have his name struck out without showing 
that he was not a partner, and that there was no colour for the 
use of his name on the record. His application was for a stay of 
proceedings and that his name should be withdrawn, and that 
McLaughlin should pay the costs of the motion. There is no 
suggestion of mala fides on the part of McLaughlin to support that 
part of the application which claims that he should pay the costs. 
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It seems to me, on the authority of the cases cited, and upon 1885. 
principle also, that the applicant before the judge in Chambers and Pboudfoot 
the appellant here has misconceived his remedy, and that he has bankopN.Z. 
asked for various things to which he was not entitled, and inne$ J. 
omitted to ask for one thing to which he was clearly entitled. 
The case of Whitehead v. Sughea (5) is an authority in favour of 
the position that what McLaughlin had done was correct ; and 
that he had a right to assume that Logan was a joint contractor 
in this transaction, and -that he was therefore entitled to use his 
name on the record. Whitehead v. Hughes (5) is a very similar 
case to this. There one party asked for a rule to set all pro- 
ceedings aside, because the action was brought without the 
consent of one of the executors of a partner. I am, therefore, of 
opinion that the judge in Chambers was right in dismissing the 
application. 

Application dismissed with costs. 
Ordered that plaintiffs give 
security (to the satisfaction of 
the ProthonotaryJ to Logan, to 
indemnify him against costs. 

Attorneys for Proudfoot : Gannon 8f McLatighlin, 

Attorneys for Logan : Richards, 

Attorneys for defendants : Want, Johnson 8f Co, 



BANK OP NEW ZEALAND v. PROUDFOOT. Aug. 12, 21. 

CreditoTM' JRetnedie* Act (19 Vic, No. 12)— N. Zealand judgment—BanJcrupicy 

of defendant after judgment — Memorial not written in words at length. Martin C.J. 

Motion to set aside order of judge in Chambers made with costs, giving leare {^^^ 

to the plaintiffs to issue execution on a memorial of a New Zealand judgment, Innes J. 
on the gxooads: — 1. That since judgment the defendant had been made 
hsnkrapt in New Zealand. 2. That the particulars of the amount recovered 
were not written in the memorial in words at length. 8. That the judge in 
Chambers had no jurisdiction to award costs to the plaintiffs. 

' Reld, that in ez^lrcising the powers conferred by the Creditor^ Bemedies Act, 
the Court should be guided by the same principles as would gaide an English 

N 2 
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1886. Ooort in an aotioii upon a forei(^ judgment; and that m a plea ol bankn^tcj 

r ^TT" wotild be a bad plea to an action on tach a judgment* the mare fact of tlie 

^^^5^ defendant*! bankruptcy would not be a reason for the Conrt interfering with 
-Pboudfoot. ^® order of the judge in Ohambera. 

J9«i Held, that aa in the memorial the amount raooTered was not aet out in 
words at length* but waa merely stated in figures, the order should be set aside. 
This requirement of section 2 of the Act is imperative, and must be fulfilled by 
the person seeking to take advantage of its provisbns. 

Motion to make absolute a Rule nisi (granted Aug. 14), 
calling upon the plaintifiEs to show canae why the order in 
Chambers of Mr. Justice Windeyer, allowing the plaintiffs to 
proceed to execution on a judgment obtained by them in New 
Zealand, with costs to the plaintiffs, should not be set aside, on 
the grounds^-1. That since the signing of the judgmeat the 
defendant had sequestrated his estate, and had been declared 
bankrupt by the Court of Bankruptcy in New Zealand. 2. That 
in the memorial of the judgment the particulars of the amount 
recovered were not written in " words at length." 3, That his 
Honour had no jurisdiction to award costs to the plaintiffs. 

Aug, 12,21. 0. B. Stephen, for the defendant (Aug, 12, 21). This Court 
has a discretion to grant or refuse leave to proceed on a memorial 
of a foreign judgment. The plaintiffs could not, after the 
bankruptcy of the defendant, have proceeded to execution in 
New Zealand, and this Court will not^ under such circumstances, 
allow the special machinery of the Creditors^ Remedies Act to be 
used. But the plaintiffs have not fulfilled the requirements of 
the statute. In two places in the memorial the amount of the 
judgment is written in figures^ and not, as required by section 
2 (1)^ "in words at length.'^ That provision of the statute is 

(1) 19 Vic. No. 12, 8. 2, enacts : — the parties, the form and nature of the 
*' Every such memorial shall be on action or suit or other proceeding, and 
parchment, and signed by the party when commenced, the date of the sign- 
in whose favour such judgment, de- ing or entering up of the judgment, or 
cree, rule, or order was obtained, or of passing the decree, or of making the 
his attorney, and shaU contain the rule or order, and the amount i«- 
f oUowiog particulars, aU of which shall covered, or the decree pronounoed, or 
be fairly written without interlinea- rule or order made, and if thete was a 
tions or erasures, and (with the excep- trial, the date of sneh trial, and the 
tion of dates) in words at length — that amount of verdict given." 1 01, 8UU» 
is to say, the names and additions of 380. 
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mandatory and not directory only : Meumcell on SttUutes (2nd ^^^* 
Ed.)^ p. 451^ which has been referred to with approval by judges BAirKovK.Z. 
in several cases. The Act contains no provision as to the costs pbouxItoot. 
of the order. When a right is conferred by the Legislatore^ 
a power to award costs will not be inferred : In the Insolvent 
Estate of M'Grath (2). 

Salomone, Q.C. {Knox with him), showed cause. We -admit 
that the Court has a discretion in allowing the plaintiff to 
proceed to judgment on the memorial ; but it will allow execution 
to issue in a case where an action would lie on the judgment. 
In Firth v. Wollaston (2), to an action on a judgment signed at 
the Cape of G-ood Hope, it was pleaded that the defendant had 
sequestrated his estate there, and that it was part of the law of 
the colony that execution should be stayed pending such seques- 
tration ; such plea was held bad. In Fleetwood y. Benjamin (41), 
and Newman v. Fleetwood (5), where an action was brought by 
an indorsee against an acceptor of a bill of exchange, drawn and 
accepted in Victoria, a plea that the defendant had sequestrated his 
estate after the acceptance was held bad. By the sequestration 
of his estate, only the bankrupt's personal property passed to the 
ofBcial assignee — ^not his real property in this colony. A foreign 
official assignee could not seize land in this colony belonging to 
the insolvent. 

[Sib G. Innbs, J. If a person becomes bankrupt in New 
Zealand, owning land worth £10,000 in this colony, and having 
debts in this colony to the same amount, are the creditors here 
entitled to be paid in full f ] 

Yes. The law of every country protects the interests of ite 
own citisens. 

Section 2 of the Oreditore* Remedies Act (1) is directory only, 
not mandatory ; the words stating how the memorial shall be 
written should be in a parenthesis. As to the order of the judgjs, 
that the defendant should "pay the costs of the application—- 

(8) 8 S.C.R. 174 (note). (4) 9 S.C.E. 162. 

(S) 7 Ex. 194; 21 LJT. Ex. 106. (5) 9 8.C.B. 166. 
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1885. the defendant appeared to oppose the motion^ and should there* 
BamkopN.Z. fore pay the coBts. 

V, 
PaOUDPOOTi 

Stephen, in reply, as to the effect of a plea of insolvency to an 
action on a judgement : — The Court in the cases cited only deter- 
mined that the plea was not good in bar, as the debt was not 
gone. Our argument is that where execution on a judgment is 
stayed in New Zealand by the bankruptcy of the defendant, this 
Court will not allow proceedings to be taken under the Greditonf 
Remedies Act, but will leave the plaintiffs to their remedy by 
action on the judgment, to which we could plead a set-off. The 
distinction between extinguishing the debt and staying proceed- 
ings is drawn in Firth v. Wollaston (3). 

Aug. 21. SiE J. Maetin, C.J. This matter, which has occupied so much 
MaHin O.J. of our time, arises out of the 19 Vic. No. 12, being an Act to 
give further remedies to creditors against persons removing from 
one Australasian colony to another. By this Act power is g^ven 
to a person having a judgment in one of the colonies there 
mentioned, by taking certain steps, and bringing the judgment 
to the knowledge of the Court or a judge, to enforce his judg- 
ment. A creditor is thus enabled, without bringing an action 
on the judgment, to obtain an order for the issue of execution at 
once. The duty which is cast on this Court is one which it is 
not incumbent on us to exercise. The granting or withholding 
of leave to issue execution is in the discretion of the Court or 
the judge to whom such an application is made. 

It has been held by this Court upon two occasions that leave 
to issue execution shall be granted only in those cases where, 
independently of the statute, an action would lie on the 
judgment of the foreign tribunal. In the case of Warner v. 
Fisher (6) I am reported to have said: — ''The power given 
by our Act to this Court or a judge to direct the issue of 
execution upon a judgment obtained in the Supreme Court of 
an^ of the Australian colonies, including New Zealand, subject 
to such terms and conditions as to such Court or judge may seem 
fit, is a power which can, in my opinion, be exercised only in 

(6) 13 S.C.B. 346. 
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accordance with previously existing law. The Act was intended, 1S85. 
so far as the colonies in question are concerned, to enable a Bank of N.Z. 
person obtaining a jadgment in any of them to have the benefit pboudfoot. 
of such judgment here, without the expense and delay of an Martin C J« 
action upon it ; but it was not intended to give the judge or 
Court authority to direct an execution to issue where no action 
could have been previously maintained.'^ The other judges in 
that case concurred in that view of the law. Again, in the case 
of the Brisbane Oyster Fishery Oo. v. Emerson (7), I am reported 
to have made these observations : — '' By the Common Law, 
which still prevails in England, there being no such Act as we 
have, foreign judgments (and the judgment of the Courts of 
other colonies must be taken here to be foreign judgments) 
-cannot be enforced as judgments, but may be sued upon in the 
English Courts. The colonial Act was passed to do arway with 
the necessity for suing, and a more summary method of proceed- 
ing was provided. This Court has already held that a judge in 
•exercising the power given by this Act should be guided by 
the same principles as would guide an English Court in an action 
upon a foreign judgment, and that the same considerations as 
would prevent an English Court from giving effect to a foreign 
judgment ought to prevent a judge of this Court from granting 
an application to issue execution made under this Act.^' 

Applying the principle there enunciated, we have to consider 
whether this is a judgment which, if sued upon, would be given 
•effect to in our Court. It appears in this case that, since the 
obtaining of this judgment, Proudfoot, the defendant, was made 
a bankrupt in New Zealand. It is urged, in opposition to the 
order directing execution on this judgment to issue, that that cir- 
oumstance alone was sufficient to prevent the making of any such 
order. We have been referred to many text books and cases on 
the subject. No doubt there is some obscurity in the law. 
However, on the whole, it seems to me that the effect of Proud- 
foot's bankruptcy in New Zealand would not be pleadable in bar 
to an action on the judgment. This was in effect decided in the 
case of Fleetwood v. Benjamin (4) and Firth v. Wollaston (8). 
Ixx>king at these two cases, the decision of our own Court and 

(7) Enoz 180. 
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1886. the decifiion of the Court of Exchequer, there is no doubt that a 

Ban^ovN.z. plea of bankruptcy would be a bad plea to an action on the^ 

PaouOTooT. jndgment. As to what might be done if an application were- 

Mariin C J. made to stay further proceedings, it is not necessary for the^ 

Court to giye any opinion. But that an action on the judgment 

cannot be stopped by a plea of bankruptcy, I have no doubt 

about. 

If there were no other reason than the one I have mentioned 
for finding fault with the order now appealed against, I should 
think that it would not be our duty to interfere on the present 
occasion with the order then made. 

But another point is taken on behalf of the defendant, which 
is this : — ^By sec. 2 of this Act, 19 Vic. No. 12, it is enacted — 
[his Honour read the section (1)]. By this enactment every 
memorial of a judgment must contain the particulars of the- 
" amount recovered '' in words at length. I have now before me 
the paper required to be prepared, which, although it compUea 
with the other requirements of the section, does not contain a 
statement of the amount recovered ^^in words at length/'' 
because I find that in two places that amount is stated in figures* 

I am clearly of opinion that the words of this section,, 
requiring the statement of the particulars there named to be- 
written in words at length, are imperative. The Legislature,, 
when granting this new and extraordinary power, enabling 
plaintiffs to obtain summary execution of a foreign judgment^ 
was quite at liberty to prescribe the terms on which that privilege- 
should be exercised. Among other terms, the Legislature- 
directed that the amount of the debt should be set out in words 
at length. It is contended that this section is merely directory.. 
But I think that the principle on which we should interpret a 
section of this sort is correctly laid down in Maxwell on the 
Interpretation of Statutes (2nd Edition), page 452 : — '' Where- 
powers or rights are granted, with a direction that certain regu* 
lations or formalities shall be complied with, it seems neither 
unjust nor inconvenient to exact a rigorous observance of thenn 
as essential to the acquisition of the right or authority conferred ; 
and it is therefore probable that such was the intention of the 
Legislature.'' Inasmuch as the amount of the debt is set 
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forth in the memorial in figures only, I am of opinion that the 1SB6. 
order of Mr. Justice Windet/er, permitting execution to issue on bankofN.Z. 
saoh memorial, was erroneous. Protopoot, 

Uartim O.J. 

Faugxtt^ J. Taking the latter point first, I concur with his FaueeH X. 
Honour. If we read the enactment as directory only, and not 
imperatiye, those provisions of the clause would be superfluous. 
The matter cannot bear argument. The Legislature thought fit,, 
for a wise purpose, to attach these conditions to the privilege 
which it conferred, and such conditions must be carried out. 

Coming to the other point, which is far more important, I am 
reported to have said in the case of the Brishane Oyster Fishery 
Company Y. Emerson (7) : — " I think that, under the Act 19 Vic. 
No. 12, if a judgment is properly and regularly obtained, and an 
application is made to a judge to issue execution, and nothing 
appears before him to show that the judgment was improperly 
or irregularly obtained, he ought to exercise his discretion in 
granting the application. But where facts appear which would 
prevent an English Court from entertaining an action on the 
judgment, the same consideration should influence a judge of 
this C!ourt in refusing the application." I am entirely of the 
same opinion still. I think that where a judgment appears to 
have been regularly obtained, where a person is present within 
the jurisdiction, and is summoned to appear, and actually appears, 
and nothing has been done contrary to natural justice, in such a 
case the Legislature intended that the Court should exercise its 
discretion by granting leave to issue execution. In this case 
there seems to be nothing to prevent the Court from allowing 
judgment to proceed. The only ground taken is that a plea of 
insolvency might be pleaded to an action on the judgment. It is 
quite clear that such a plea would be bad. The case of Firth v. 
WoUaston (3) is in precise accordance with the decision of our Court 
in Brisbane Oyster Company v. Emerson (7) • It is said that the New 
Zealand bankruptcy attaches the properly of the bankrupt in 
this colony. I am disposed to think that it does, and that 
the section quoted from Btory cannot govern us in this particular 
iuBtance. Lord Justice James says :— -'' It would be impossible to 
carry on the business of the world if Courts refused to go on 
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^^^' what is done by other Courts of competent jurisdiction." It 



BankovN.Z. appears to me sufficient to say that this bankruptcy would be no 
Protofoot. ^^ *^ ^^ action on the judgment. 
Fa*e&tt J, 

Innes J* SiB G-. InnsS; J. I am of the same opinion. I have nothing 
to add. 

Order absolute. 

Attorneys for plaintiffs : Want, Johnson 8f Oo. 
Attorneys for defendant : Gannon ^ McLaughlin. 
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COHEN ▼. AMOS. 

PrcKHce — Abortive trial — Caiue not $et down again by plaintiff — Defendant nyntn/ 
judgment under tee. 91 of Common Law Frocedwre Act — Trial &y Frovito, 

The issues in the action were set down and were tried at an Assize Court, 
The jury being unable to agree> they were, by consent of the parties, discharged 
without returning a verdict. The plaintiif not having set the cause down again 
for trial at either of the two following Assize Courts, the defendant gave the 
plaintiff notice to proceed to trial, and filed a suggestion under sect. 91 of the 
Common Law Frocedure Act, that the plaintiff had failed to proceed to trial, and 
thereupon signed judgment. 

An application to set the judgment aside was refused, the Court holding that 
the plaintiff, by not setting down the cause again after the abortive trial, had 
neglected to bring the cause to be tried, according to the practice of the Supreme 
Court, within the meaning of section 91. 

Motion upon notice to set aside judgment, signed by the 
defendant on 28th April, 1885. 

The facts stated in the affidavits filed were the following : — 
The action was for libel, and was duly set down for trial, and 
came on for hearing at the Tamworth Assizes, on 9th April, 1884. 
The jury having retired, and being unable to agree to a 
verdict, they were by consent of both parties discharged. On 
8th July, 1884, and on 19th Dec., 1884, the defendant gave the 
plaintiff notice to proceed to trial. On 28th April, 1885, the 
defendant filed a suggestion that the plaintiff had failed to pro* 
ceed to trial of the issues joined, although duly requiredso to do. 
On the same day the defendant signed judgment. 
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Barley, Q.C., and Pilcher, for the plaintiS. 

The action having been set down for trial, the course laid down 
in section 91 of the Oommon Law Procedure Act (1) cannot 
be followed : we have not " neglected to bring the issue on to be 
tried according to the practice for the time being of the Supreme 
Court:" Days* Common Law Procedure Acts (note to sec. 101), 
Arch. Pr. (12th Ed.) 1492, 1500. The proper course for the 
defendant to take is the old procedure of trial by proviso, by 
which he is entitled to set the cause down for trial, on default of 
the plaintiff to do so. But where the cause has been once set 
down for trial, although the trial may have proved abortive, the 
procedure under sec. 91 (1) does not apply. Before the passing 
of Common Law Procedure Acts, the practice was governed by 
the Imperial Bnactmfent, 14 Geo. II., c. 17 (2), by which the 
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(1) 17 Vic. No. 21, 8. 91, enacts— 
"" Where any issue is or shall be joined 
in any canse, and the plaintiff has neg- 
lected, or shaU neglect, to bring such 
issue on to be tried according to the 
practice for the time being of the 
Supreme Court, whether [the plaintiff 
shall, in the meantime, have g^ven 
notice of trial or not, the defendant 
may give twenty days' notice to the 
plaintiff to bring the issue on to be 
laied at the sittings or Assizes as the 
case may be next after the expiration 
of the notice, and if the plaintiff after- 
wards neglects to give notice of trial 
for such sittings or Assizes, or to pro- 
-ceed to trial in pursuance of the said 
notice given by the defendant, the 
■defendant may suggest on the record 
that the plaintiff has failed to proceed 
to trial, although duly required so to 
do (which suggestion shall not be tra- 
versable, but only be subject to be set 
aside if untrue), and may sign judgment 
for his costs, provided that the Court 
-or a judge shall have power to extend 
the time for proceeding to trial with or 
without terms.*'— 1 01. Btai. 220. 

(2) 14 Geo. n., c. 17, enacts — 
"'That where any issue is or shall be 
joined in any action or suit at law, or 



in any of His Majesty's courts of record 
at Westminster, courts of great sessions 
in Wales, Chester, and the courts of 
Durham and Lancaster,and the plaintiff 
or plaintiffs in any such action or suit 
hath or have neglected, or shall neglect, 
to bring such issue on to be tried, accor. 
ding to course and practice of the said 
courts respecti vely, it shall and may be 
lawful for the judge or judges of the said 
courts respectively, at any time after 
such neglect, upon motion made in open 
court (due notice having been given 
thereof) to give the like judgment for the 
defendant or defendants in every such 
action or suit, as in cases in non-suit j 
unless the said judge or judges shall, 
upon just cause and reasonable terms 
allow any further time for the trial of 
such issue ; and if the plaintiff or plain- 
tiffs shall neglect to try such case, the 
said judge or judges shall proceed to give 
such judgment as aforesaid. Provided 
always, that all judgments given by 
virtue of this Act, shall be of the like 
force and effect as judgments upon non- 
suit, and of no other force or effect* 
Provided also, that the defendant or 
defendants shall, upon such judgment^ 
be awarded his, her, or their costs in any 
action or suit where he, she^ or they 
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^^^' __ defendant may enter judgment, as in case of a non«smt, where- 
Cohen the plaintiS has neglected to bring the issae on to be tried 
Amo8. according to the coarse and practice of the Courts at Westminster. 
The words in this statute which relate to the de&ult of the- 
plaintiS in bringing on the issue to be tried, are substantially the 
same as in sec. 91 (1) although the remedy given to the defend- 
ant under each enactment is different. The cases decided under 
14 Greo. II., c. 17 (2), show that where the cause has once been 
taken down by the plaintiff to trial the statute does not apply, 
and resort must be had to the practice of trial by proviso t 
B. V. Pippett (3) : Ashley v. Flaaman (4) : Smith v. Blundell (5). 
Those cases were decided on the first part of 14 Qeo. II., c. 17 (2) 
which is the same as the first part of sec. 91 of the Oomman Law- 
Procedure Act (1). Where a case has been made a remanet at 
the Assizes, it has been held that the defendant cannot sig^ 
judgment : Brown v. Radd (6) : that is like the present case^ 
where the trial has been abortive through no fitult of the plaintifE. 

[Sib G. Innbs, J. The same was decided in Mewbum v.. 
Langley (7), and Porzelivs v. Haddocks (8).] 

Salomons, Q.C., and 0. B. Stephen showed cause. The cases^ 
cited were decided on the Imperial statute. In Qadd v, 
Houghton (9) the Court held that those cases did not apply to & 
remanet at the sittings at London and Westminister, and a 
judgment signed by the defendant, as in case of a non-suit, was 
upheld. In Blachman v. Mylecharaiis (10) a verdict for the 
plaintiff was set aside and a new trial granted. The defendant 
then signed judgment under sec. 91 (1) : and the plaintiff 
afterwards discontinued the action. The Court held that the- 
defendant was entitled to the costs of the action, except the costs 
of the trial which went against him. We also cite Truscott 
V. Latour (11). The practice of this Court is for the plaintiff to 

would npon non-suit be entitled to the (6) 1 Dowl 871. 

oune, and in no other action or suit (7) 8 T.B. 1. 

whatBoerer." (8) 1 H. Bl. 101. 

^ (8) 1 T.B. 492. (9) 8 B & Aid. 709. 

(4) 2 Dowl. S97. (10) 4 S.O.B. 288. 

(5) 1 Ohit. Bep. 226. (11) 9 Ex. 420 ; 88 L J. Ex. 96. 
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^ve notice of trial after an abortive trial, or after the previous ^^^' 
verdict has been set aside and a new trial ordered. Trial by Cohsn 
proviso is no part of tHe practice of this Court. There is no axob. 
section of our Act corresponding to section 116 of the Imperial 
Common Law Procedwre Act (15 & 16 Yict. c. 76), by which the 
right is preserved to the defendant to take the issue down for 
trial after de&ult'by the plaintiff to proceed. 

Sib J. Maehn, C.J. This action came on for trial at a Martin J. 
circuit court at Tamworth more than eighteen months ago. 
The jury retired to consider their verdict, and, after being out 
for upwards of five hours, failed to come to any agreement. 
The next day being Good Friday — on which day the judge 
intimated that he would not sit — ^the parties agreed that the 
jury should be considered as having sat for twelve hours. The 
.jury were accordingly discharged without giving a verdict. 
The case then stood exactly in the same position as if the jury 
had been out for twelve hours, and had failed to come to any 
decision. 

At the next circuit court at Tamworth the case was not 
proceeded with, nor was it tried at the next after that. There- 
upon the defendant, under section 91 of the Common Law 
Procedwre Act — ^no notice of trial having been served upon him 
—gave the plaintiff notice to bring the issue on to be tried 
at the sitting next after the serving of that notice ; that is to say, 
at the April sittings of this year. The plaintiff disregarded that 
notice, and did not proceed with the trial of the cause. The 
defendant then, in terms of this 91st section, suggested on 
the record that the plaintiff had failed to proceed to trial, 
although duly required so to do. He then signed judgment. 

The plaintiff now applies, on notice, for an order setting aside 
that judgment, substantially on the ground that the course 
which the defendant took was not a course allowed by the law. 
In other words, it is contended, that the plaintiff having set 
the cause down for trial, and having proceeded with the trial 
•after issue joined, the defendant was not empowered by this 
Act to take any further steps; and it is contended that his 
-only remedy was to take the cause down for trial by proviso. 
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1886. That is to say, that the defendant should make out the record^ 
Cohen and give notice of trial to the plaintiff. It is contended in 
Amos. support of this view that this section was not intended to apply 
Martin c J. to the case where a trial had been had. 

We have been referred in the course of this argument to the- 
practice which obtains in the Mother country. Gases have been 
cited which were decided before the passing of the Common Law- 
Procedure Act, to the effect that if the plaintiff once sets his casa 
down for trial, and endeavours to bring it on, a motion cannot 
afterwards be made to enter a judgment, as in the case of a 
non-suit. I have not investigated the mode of trial called 
trial by proviso ; but it appears to have arisen in very early 
times. Impediments were thrown in the way of a defendant 
seeking to obtain a judgment for his costs ; and it was not until 
after long delays that a defendant could take steps to brings 
a cause to trial. It was under these circumstances that the^ 
Act, 14 Geo. II. c. 17, was passed. [His Honour read the- 
section (2) .] And it was under that state of the law that these 
decisions were given. The judges took what I gather was 
a very narrow view of this section, by holding that it was not 
incumbent on the plaintiff, having set down a case for trial> 
to proceed any further with it. 

On the passing of the Common Law Procedure Act a new^ 
remedy was provided by section 101 of the Imperial Act, which 
is substantially the same as section 91 of our Act. The Imperial 
Legislature, while passing this Act, made the following 
enactment in section 116, which is not included in our statutes : 
'^ Nothing herein contained shall affect the right of a defendant 
to take down a cause for trial, after default by the plaintiff to 
proceed to trial according to the course and practice of the 
Court." What the object of the Legislature was in preserving 
this round-about and expensive mode of proceeding, I cannot 
imagine. Although there is no decision in the Mother country 
as to the effect of the Common Law Procedure Act on the right 
of trial by proviso, text writers have expressed an opinion that 
the old practice is still in existence there. It is argued before 
us that, looking at the Act of 14 Geo. II. c. 17, and section 91 
of our Common Law Procedure Act, the cases applicable to the 
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one enactment are applicable also to the other. Bat in our 1885. 
Common Law Procedure Act no mention whateyer is made of Cohbn 
trial by proviso. Two things therefore appear : first, that the amob. 
Imperial Legislature thought it necessary to insert section 116, Martin C J, 
in order to preserve this mode of proceeding. It may be that in 
consequence of the existence of this section text writers have 
expressed their opinion that the practice still exists in England. 
It may be that if this section had been left out, the text writers 
would have expressed an opinion that section 101 of the 
Imperial Act, which is similar to section 91 of our Act, would 
apply to the case where there had been a failure by the jury to 
return a verdict. Why was this section of the Imperial Act 
omitted from our statute, unless it were intended that the 
English practice of trial by proviso should not obtain in this 
colony ? 

But, over and above all this, we have never had such a practice 
in this country. I have been acquainted with the practice of 
this Court as long as anybody, and I never before heard of 
the trial by " proviso '* in any proceeding in this colony. The 
practice of the Court is to apply, where the plaintiff fails to 
proceed, for a judgment by way of non-suit. 

The Jury Act, 24 Vict. No. 11, section 29, provides for the 
discharge of the jurors where, after the lapse of a certain period, 
they fail to agree. The Act then provides that in such a case 
the cause may be again set down for trial. It does not follow 
from the words of that section that it is incumbent on the 
plaintiff to set the case down for trial at that or any other 
sitting ; but the proper course is to set it down for the next 
sitting, unless the judge or the Court make an order to the 
contrary. The proper way to interpret section 91 of our Common 
Law Procedu/re Act, under which this judgment was signed, 
is to hold that by not proceeding with the trial, after the &ilure 
of the jmry to come to a conclusion, the plaintiff has" neglected 
to bring the issue on to be tried according to the practice of 
the Supreme Court, and has failed to proceed to trial. To 
hold otherwise would be to give the sanction of this Court 
to a most mischievous and expensive proceeding. 



190 CASKS AT LAW. [N. S. W. B- 

1885. Paxjcitt, J. I am entirely of the same opinion. Section 91 

OoBBsr embraces a case like this. No other construction can possibly 
AxoB. ^^ P^^ ^^ ^^^ section. I am disposed to follow the general 
FatteeUJ. rule in interpreting Acts of Parliament^ by giving to words 
the construction which they ordinarily bear. In this case there 
is nothing to induce us to contort or distort the ordinary 
meaning of the words used by the Legislature. Here the 
plaintiff neglected to bring his action to be tried according 
to the practice for the time being of the Supreme Court. The 
first trial being abortive, it was the plaintifPs duty to set 
the case down for trial again. If the plaintiff desired to bring 
the suit to an end within a reasonable time, he ought to have 
given notice for trial, and set down the case to be tried. The 
defendant having given notice to the plaintiff to bring the issue 
on to be tried at the next assizes, the plaintiff neglected to give 
notice of trial or to set the case down. The defendant thereupon 
entered the suggestion mentioned in section 91 (1), and signed 
judgment for his costs. All that was done in strict accordance 
with the ordinary construction of the language of that section. 

We are, however, referred to what is said to be the practice 
at common law, and we are told that this absurd proceeding of 
trial by proviso is a common law right of the subject. In my 
opinion that mode of procedure is a most cumbrous and expensive 
one, and does not form part of the practice of this Court. 

Our Legislature, by passing the Oommon Law Procedure Act 
(17 Vic. No. 21), which is mainly a transcript of the English 
Act without section 116, showed that they considered trial by 
proviso as not part of the practice of this Court. 

Jnnea J. Sir G. Innbs, J. I am of the same opinion. The proceeding by 
trial by proviso is thus defined in the notes by the learned editor 
of 8aunder*s Reports, vol. iii, page 336, "The trial hj proviso 
was formerly the only way the defendant had to get rid of the 
action, where the plaintiff neglected to proceed to trial ; but the 
expense and delay attending such trial was obviously a great 
inconvenience and vexation, therefore, to remedy such mischief 
in most cases in future it was enacted by statute, 14 Qeo. II, 
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chap. 17/' And then the learned editor sets out the enactment ^^65. 
at length. By various decisions this statute had been confined Amos. 
in its operation to cases where no notice of trial had been given. cohbn 
No doubt^ those cases would tend to show that^ under such inmeaJ, 
circumstances^ the proceedings authorized under that section 
could not be taken ; for instance^ as in the present case, where 
the action had already been tried. But, although the English 
Oommon Law Procedure Act has preserved to the defendant the 
right to proceed by trial by proviso^ no decision has been 
brought to our notice, and no authority quoted to us, that, 
under section 116 of the English Act, the only remedy in such a 
case was a trial by proviso. Our practice differs in some respects 
from that of the Court in England before the passing of the 
Judicature Acts. This expensive, dilatory, vexatious mode of 
proceeding by trial by proviso has not been known in the 
practice of our Court. I am glad that an opportunity has 
arisen for authoritatively deciding that such a practice does 
not exist in this Court. 

Application refused. 

Attorneys for Plaintiff : Gannmi 8f McLaughlin. 
Attorney for Defendant : Patterson by Deane ^ Deane. 



SEGINA «. SPOONEB. July 81. 

QrifmMX Law — Criminal Law Amendment Act f46 Vie, No, 17), s. 46 — 

" Fraudulently alluree, takes away or detains," Martin C.J. 

FcMcett J. 
Section 46 of the Crimindl Law Amendment Act enactB that '^ Whosoever n^^ 

fnradulently aUnree, takes away, or detains any female under the age of 21 Wvndeyer J. 

yean out of the poeseesion and against the will of any person haying lawful 

eharge of her^ with intent to marry or carnally know her, shall be liable to 

penal serntade." 

The pfriaoner, being charged on an information following the words of this 
tection, with fraudulently taking a girl from her parents with intent, &c., the 
judge ordered the information to be amended by striking out the word ** frau- 
dulently." 

N.8.W.R., V«l. \1 Uw. O 
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W6. HM that the judge was right, inasmnoh as the word '^ fraudulently " in ths 

T "^ section is unnecessary. Per Mabtin, C J., and WnmKTBB, J. The ▼ord 

^^ " fraudulently " g^vems the word " alluvea/' but not the words *' takes away or 

SrooNm. detains." Per Faxjcbtt^ J. That word goyems the rest of the section. 

CsowN Case Bbsbrved. Special cafie stated by Mr. D.C. Judge 
Murray, as follows : — '' The prisoner was tried before me at the 
Glen Innea Quarter Sessions^ on an indictment charging him 
with having, on 22nd May, 1880, at Tingha, fi-andulently taken 
away Hannah McGregor, a female under the age of twenty-one 
years, to wit, of the age of seventeen years and eleven months, 
out of the possession and against the will of John McGregor, a 
person then having the lawful charge of the said Hannah 
McGregor, with intent carnally to know the said Hannah 
McGregor. This indictment was intended to chai*ge one of 
the offences provided for by section 46 of the Oriminal Law 
Amendment Act of 1883 (1). The evidence was fully sufficient — 
assuming that I rightly directed the juiy as to the meaning of the 
words '' takes away " in the section — ^to prove all the aUegations 
in the indictment, with the exception of the word ' fraudulently.' 
Of this there was no proof. On examining the section I came to 
the conclusion, though with some doubt, that the word 
'fraudulently' qualifies the word 'allures' only> and was not 
intended to be read ¥rith the words 'takes away or detains ',- 
and that, therefore, the word 'fraudulently' was merely surplusage 
in the information as drawn. At the request of the Crown 
prosecutor, I ordered the information to be amended by striking 
out this word. In summing up, I directed the jury that so far as 
the words 'took away' in the indictment went, it was not 
necessary that any force should be used ; but that if the prisoner 
induced the girl to go away with him, if it was by his action that 
she left, though willingly, the allegation would be made out ; if 
she forced herself upon him, insisted upon going with him, so 
that her act of leaving was not chargeable to him, that he ought 

(1) 46 Vic. No. 17, s. 46, enacts, her, with intent to many or carnally 

''Whosoever fraudulently allures, takes know her . . shall be liable to penal 

away, or detains any female under the senritude for seyen yean. And no 

age of twenty-one years, out ef the offender under this section shall be 

possession and against the will of any capable of taking any estate or intersst 

person having the lawful charge of in any property in her right." 
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k> be aoquitted. The prisoner was conviotedj the circamfltanceB ^^^ 
of the case being of a very aggravated nature^ the prisoner^ who Bwuia 
shortly before served a sentence of five years on the roads for gpoowM 
cattle stealings being a married man, and the maternal nncle of . 
the girlj whose &ther had given him a home for some months, I 
imposed the maTimnm penalty, seven years' penal servitude. The 
questions for the consideration of their Honours the Judges of 
the Supreme Court are, first : — Was I right in holding that the 
word 'fraudulently' was surplusage ? Second : — Did I rightly 
direct the jury as to the meaning of the words ' took away *V^ 

Tarleton, for the Crown. Section 53 of the Imperial Statute, July ai. 
24 & 25 Vic. c. 100, has been divided, and is equivalent to 
sections 45 and 46 of the Oriminal Law Amendment Act (46 Vic, 
No. 17). The former of these sections, like the Imperial enact- 
mentj deals witii abduction for the sake of gain ; but in the 
latter section, under which the information in this case was 
framed, the word '' fraudulently " has no meaning, and is sur- 
plusage. 

The prisoner was unrepresented by counsel. 

Sir J. Mabtin, C.J. This word " fraudulently," in sec. 46 of MarH» O.J. 
The Oriminal Law AmsndmerU Act, is no doubt the sieime word 
as is used in sec. 53 of the Imperial Act (24 & 25 Yict. c. 100), 
which is in exactly the same terms. There has been no decision, 
that I can discover, by the Courts in England as to the precise 
effect to be given to this word. It is not easy to understand 
whether the Legislature by introducing it intended to make 
punishable, under this section, the taking away or detaining a 
female under the age of 21 years out of the possession and 
against the wiU of any person having lawful charge of her. It 
clearly intended to do two. things, namely — ^to make punishable 
the alluring, taking away, or detaining of a female, either with 
the intent to marry or to carnally know her. The ofFence is not 
limited to the intent to marry. The offence may be committed, 
although there is no intent to marry at all. It is plain that the 
Legislature had it in contemplation to prevent the abduction of a 
female under the age of 21 years with the intent either of 
marrying or carnally knowing her. 

O 2 
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^^^- Then dcies the word " fraudtdently " apply to all the wordg 
BaaiKA '^ allures, takes away or detains V* On consideration, I have 
Sfoomkb come to the conclusion that it does not, and that the judge 
MarHn C.J. below was right in his interpretation of this section. I cannot 
see of what use the word '' fraudulently '' is as applicable to the 
words '^ takes away or detains." Of what utility is it to enact 
that it must be fraudulently done f The mere circumstance of 
the act being done constitutes the offence which is punishable 
under this section. Gramatically, the word "fraudulently'' would 
govern all these expressions, but we must look to the manifest 
object of the act, and interpret the clause accordingly. The word 
'^ fraudulently '* may be well applied to the word "allures." I 
can easily understand how a female may be allured from her 
home by false statements or seductive representations to which 
the term " fraudulent " would apply, but to the taking and 
detaining of her such a term is inapplicable. The taking or 
detaining with intent to carnally know is certainly punishable 
without proof of fraud, and so also must be the doing of the 
same thing with intent to marry. 

Section 42 deals with the same subject matter. [His Honour 
read the section.] That section applies where the taking away 
is by force, and the punishment is greater for that offence. The 
punishment awarded by section 42 is 10 years, while that 
awarded under section 46 is 7 years. 

I am of opinion that the judge took the right course in striking 
out the word " fraudulently " from the information. 

Fauceti J, Faucbtt, J. As to the construction of the Statute, I differ 
from his Honour ; because I think the word " fraudulently" 
governs the words " takes away or detains," as well as the 
word " allures." This is shown clearly by the language used in 
sections 47, 48 and 49 of the same statute. Section 47 states 
that " whosoever by force takes away or detains any female of 
any age," &c. In section 48 the words are " whosoever unlawfully 
takes" ; and in section 49 we have " whosoever by "forceor fraud" 
leads or takes away, entices away or detains." How can we say 
that the word "fraudulently" does not applj' to the words 
" takes away" ? In this latter section the words "force or fraud'* 
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ve distributed, and are applicable to all the words that follow; 
In the ooBstraction of section 46 (1) it appears to me that the 
word '' frandnlently" was intended to apply not only to the 
word '' allnres," bat also to the words which follow. I agree 
with his Honour the Chief JastioCj that the alluring^ the taking 
away, and the detaining really are the offences constituted by this 
section. Yet since alluring in itself implies fraud, the word 
''fraudulently^' is unnecessary. I also agree with his Honour 
that the mere fact of taking away or detaining is not constituted 
BSD, offence by this section. There must also be an intent to marry 
or carnally know. The only way to construe this section is to 
hold that the alluring with intent to marry or carnally know is an 
offence ; that the taking away with the same intent is an offence; 
and that the detaining with the same intent is an offence. I 
should be glad to adopt the construction put upon the section by 
His Honour the Chief Justice, but such a construction appears to 
me to be contrary to the meaning of the words used. I, how- 
ever, concur with him in thinking that the word " fraudulently " 
has no meaning, or scarcely any meaning in this section. 



1885. 



SlOIHA 

V, 

SpooraB 
FaueMJ, 



WiNDSYEB, J. I am of opinion that the course taken by the WimUyer J. 
judge in striking out the word '' fraudulenly *' from the in- 
formation was correct, inasmuch as I am of opinion that that 
word cannot be taken as in any way qualifying the words " takes 
away." As the law stood before the passing of the Criminal Law 
Amendment Act, it was an offence to take away any female from 
a person having lawful charge of her. Arguments were, how* 
ever, used by counsel defending prisoners charged under the law 
as it then stood, that if the girl was taken away, not by any force 
used by the prisoner, but by an allurement, he could not be found 
guilty ; and although judges said that that was not the law, it 
may be that the words '' fraudulently allure *' were inserted in 
this section with the object of meeting any such argument, and 
in order to make it perfectly clear that it was a criminal offence 
to allure a girl away from the person having charge of her^ with 
intent to marry or carnally know her. I am of opinion, with 
his Honour the Chief Justice, that the word ''fraudulently'' 
cannot be understood as qualifying the words " takes away" 
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1886. and that the taking away of a girl with the intent to many or 
oamally know her is an offence constitnted by this section. It 
may be that the word '^ fraudulently'' was introduced before the 
Windeyer J. word '' allures/' becausc of a doubt entertained whether the latter 
word does not have a double meaning, inasmuch as a person may 
be said to be allured though there is no intention to allure ; and 
the words " fraudulently allure" can only be used properly where 
there is an intention to take a person away. It is impossible to 
suppose that a girl could be innocently allured away from the 
possession of persons having charge of her, where the intent is 
to marry or carnally know her. 

Conviction affirmed. 



Attorney for Crown : Williams, Crown Solicitor. 
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AiMration and award — Power io make tueh orders <u could he made by the a j« 
Supreme Court in Equity — Interlocutory order by arbitrator, -^ ^. 

Declaration stated an order referring disputes between the plaintiff and 
defendant to arbitration, with power to the arbitrator to find all such matters ^^^^ ^••^* 
and make all such orders, judgments, and decrees, as oould be made by the ^j 
Supreme Court in its Common Law or Equitable jurisdiction. Averment that Windeyer J, 
the arbitrator duly ordered that the defendant should, before a certain day 
Bamed, deliver up to the plaintiff possession of a certain run. Breach — ^that the 
defendant did not, before the day so named, deliver up the said run. 

Plea : That the order mentioned was made by and contained in an award, 
which award was, by order of the Supreme Court, referred back to the arbitrator, 
and that the arbitrator had not, at the commencement of the action, made any 
farther or other award. 

Seplication : That the award was referred back only for the purpose of com- 
pleting certain accounts, and that the order of the Court did not in any way 
tffect the order mentioned in the declaration. Demurrer and joinder. 

Held, that the order of reference, conferring on the arbitrator power to make 
nich orders as could be made by the Supreme Court in Equity, authorised him 
to make a final order as to one matter separately and apart from the other 
inatters in dispute. The order declared on was an order of that kind, and was 
not affected or suspended in its operation by the reference back. It takes effect 
from its date, and is enforceable by action. Judgment for the plaintiff. 

Demubbib. Declaration. First count:— The plaintiff sues 
the defendant for that before and at the time of the making' 
K.8.WJL, VoL YL, Law. P 



198 CASKS AT LAW. [HT. 8. W.£. 

^QS5. of the order hereinafter mentioned, certain actions were pending 
SvTTOB in the Supreme Conrt of New South Wales between the plaintiff 
MooBi. ^^^ ^^ defendant, and divers other matters in difference (in- 
cluding the right to redeem certain stations as hereinafter 
mentioned) were then depending between the plaintiff and the 
defendant. And thereupon, by an order made on the third day 
of September, 1888, in the said actions, by one of the judges of 
the said Court, with the consent of the plaintiff and defendant, 
it was ordered that all the matters in difference between the 
plaintiff and the defendant in the said several actions, and also 
the right of the plaintiff, his heirs, executors, administrators and 
assigns, to redeem a certain station or run called '' Tomanbil " 
alone, or his and their right to redeem '' Tomanbil '^ and a 
certain other station called " Walla Walla" together, and the 
taking of accounts for such purpose as if a suit for redemption had 
been commenced by the plaintiff ; and also all other claims and 
matters of difference and dispute then existingbetweenthesaidpar- 
ties should be, and the same were, referred to the award order and 
final end and determination of Alexander Gordon, Esquire, Q.C., 
who should have power to find all such matters and make all 
such orders, judgments, and decrees, as could be found or made 
by the said Supreme Court in its Common Law or Equitable juris- 
diction, and either with or without a jury, so as he should make 
and publish his award in writing, of and concerning the premises, 
ready to be delivered to the said parties on or before December 
dlst, then next ensuing, or on or before any other day to which 
the said arbitrator should, by any writing under his hand to 
be endorsed on the said order from time to time, enlarge the time 
for making the said award. And the said Alexander Gordon, 
in pursuance of the said order, took upon himself the burthen of 
the said reference. And after having from time to time by divers 
writings under his hand, endorsed on the said order, duly enlarged 
the time for making his final award until the 31st December^ 
1884, the said Alexander Gordon, on the 9th December, 1884, 
by writing under his hand, duly ordered that the defendant 
should, on or before the 20th day of December then instant^ 
deliver up to the plaintiff possession of the said run callod 
"' Tomanbil," together with the absolute freehold lands forming 
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part of ihe Baid nm, and together also with the cattle, sheepi >665« 
hones, famitnre aad effects, mentioned in the first schedule SirrroB 
thereto, and should also at the same time deliver up to the Ui^jm. 
plaintiff all deeds, documents and writings in the custody or 
power of the defendant relating to the said run called " Tomanbil," 
and the several lands, stock, and other matters and things to be 
delivered up by the defendant to the plaintiff as aforesaid. And 
all conditions were fulfilled, and all things happened and all 
times elapsed necessary to entitle the plaintiff to have the sai^ 
nm called ''Tomanbil'^ and the said absolute freehold lands 
forming part of the said run, and the said cattle, sheep, horseSi 
furniture and effects, and the said purchased lands, and the 
said deeds, documents and writings, delivered up to him by the 
defendant, and to maintain this action for and in respect of the 
breaches hereinafter alleged. Yet the defendant did not, on or 
before the said 20th December, deliver up to the plaintiff the said 
Tan called '' Tomanbil,'' or the said absolute freehold lands 
forming part of the said run, or the said cattle, sheep, horses, 
fnmiture or effects, or the said purchased lands, or the said 
deeds, documents or writings, or any of them respectively. 
Whereby the plaintiff lost the use and enjoyment of the said nm 
called '' Tomanbil,'' and of the said freehold lands, and of tho 
said purchased lands, and of the said cattle, sheep, horses, fumi* 
tare and effects, which he otherwise would have had, and hat 
lost the profits which he otherwise would have made by reason 
of such use and enjoyment; and has been prevented from letting, 
as he otherwise might have done, any of the pasturage on the 
said run called '' Tomanbil,'' or on the said freehold lands, or on 
the said purchased lands, or any of them respectively; and has 
been deprived of the profits which he would otherwise have 
made by such letting ; and has been prevented from purchasing 
at a low price, as he otherwise might and would have done, divers 
sheep and other live stock, and has lost the profits which he 
would otherwise have made by the re-sale of such sheep and 
other live stock ; and has been prevented from stocking the said 
run called ''Tomanbil" and the said freehold and purchased 
lands atalow price, as he otherwise might and would have done; 
and would be compelled to stock the same at a higher price than 

P3 
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^^^* he otherwise might have done, and incurred divers expenses, 
SuTTOB costs and charges, in and about preparing to take delivery of the 
MooBft ^^^^ station and property ; and otherwise and by reason of the 
premises the plaintiff has been otherwise greatly damnified. 

FonsTH Plea. And for a fourth plea, being a plea to the first 
count, the defendant says that the order of the said Alexander 
Grordon, Esquire, in the said count mentioned, was made by and 
contained in a writing under the hand of the said Alexander 
Grordon, Esquire, made on the said 9th day of December, 1884, 
and not otherwise. And that afterwards, by a rule or order of 
the Supreme Court of New South Wales, dated the 19th February, 
1885, it was ordered that the said award should be, and the same 
was thereby referred back to the said Alexander Gordon, Esquire. 
And that the said Alexander Grordon, Esquire, had not at the 
commencement of this action made any further 'or other award 
of or concerning the said matters referred, or any of them. 

. Beplication. And for a second replication to the defendant's 
fourth plea, the plaintiff says that the award therein mentioned 
was referred back, as therein mentioned, only for the purpose of 
completing certain accounts, and that the rule or order of Court, 
referring back the said award, did not in any way affect the 
order of Alexander Gordon Esquire, in the plaintiff^s first count 
mentioned. 

Demukrbr. The points marked for argument were : — 1. That 
the replication confesses but does not avoid the matters stated in 
the plea. 2. That the replication admits that the award men- 
tioned in the plea was referred back ; and that it is immateria! 
whether the rule referring it back dealt with the order relied 
upon in the declaration or not. 3. That the reference back of an 
award suspends its operation as to all matters awarded upon, 
whether they form the subject of the reference back or not, until 
a fresh award has been made. 4. That when an award is 
referred back, there is no award in existence as to any of the 
matters awarded upon, until a new award has been made. 
5. That an action cannot be brought upon an award which has 
been referred back, but can only be brought upon the new and 
final award. 6. That the replication is a departure from the 
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^laration^ inasmuch as it admits that no final or binding award l^^* 
was made nnder the reference. ^uttos 



Darley, Q.C. {Knox with him)^ for the defendant, in support of 
the demurrer (Aug. 13). The arbitrator can only make one 
award; which must be final : he has no power to make interlo* 
cutory orders. All the orders must be made in the award. The 
whole award was referred back by the Court because it was not 
final : and no action will lie on any order until the arbitrator hae 
published his final award. By the terms of the reference the 
arbitrator is to make '' his final award ^' : no power is given to 
make awards from time to time ; and under such circumstances^ 
the arbitrator can make no more than one awards which must be 
a final one : Brissell on Awards (4th Ed.), p. 246. In Dowse y. 
Cox (1) power was given in the reference to make '' one or more 
awards '* ; and in Wrightaon v. By water (2) the arbitrator was at 
liberty to make '' one or more awards at his discretion.^* These 
cases are different from the present, where the arbitrator is only 
empowered to ''make his final award." We also cite Stephens y. 
Lowe (3). In Johnson y. Latham (4) an award was remitted back 
for the reconsideration of one matter, and it was held that the 
arbitrator had adopted a proper course in making a new award, 
repeating the old adjudication as to the matters not sent back to 
Iiim, and his adjudication on the matters remitted to him for 
consideration. 

Salomons, Q.O. {Walker with him), for the plaintiff. "We admit 
that the arbitrator can only make one award, but by the reference 
power is giyen to him to make all such orders, judgments and 
decrees as could be made by the Supreme Court in its Common 
Law or Equitable jurisdiction. By Rule 27 of the Equity Rules, 
the Court may make interlocutory orders. The arbitrator was, 
therefore, empowered to order the delivery up of this run before 
making his final award. Such order is described in the plea as 
an " order made by and contained in " a writing. The Court, by 
referring back the matter of the accounts, did not invalidate the 

(1) 8 Bing. ao. (4) 2 Lound. M. & F. 205 $ 20 L.J. 

(2) 3 H. & W. 299. Q.B. 236. 

(3) 9 Bing. 82. 
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188& order prerioosly made hj the arbitrator. The ease of JohiMon Yi 
SuTTOB Latham (4) was decided before the passing of the Arbiir€Uum 
]IooBS» -^^'' which, by section 16, empowers the Court to remit the 
award and the matters referred, or any of them, to the reconsi* 
deration and re-determination of the arbitrator. The decision 
Ihere was, that the reference back rendered the first award 
inoperative. Bat in the present case, the Court, by referring 
back only the accounts, treats the orders of the arbitrator as 
being good and enforceable. We also refer to Lewis v. Baasiter (5)* 

Barley, in reply. The order was referred back to the arbitrator 
oecause it was not final. The order of reference in Johnson y# 
Laiham (set out in 19 L.J. Q.B. 329) gave power to the Court to 
send the matters in dispute, or either of them, back to the arbitrator^ 
The replication admits that there was an award in existence 
at the time of the reference back to the arbitrator. But on thatr 
award being referred back to the arbitrator, it was annulled as 
effectively as if the seals had been torn off. The arbitrator must 
republish his award ; although he cannot alter that part of hia 
previous award which has not been remitted to him by the 
Court. 

Our, udv. vult 

Dec. 81. Sib J. Mabtin, C. J. (Dec. 31) . In this case I have read the ]udg-» 
UarHn C.J. mentwhich his Honour Mr. Justice Faucett is about to deliver,and, 
for the reasons therein given, I am of opinion that a decisioa 
ought to be in &vour of the plaintiff. 

FaveeH J* Faucett, J. The real question raised by the demurrer in this- 
case is, whether the action has been brought too soon. No doubt,. 
a further question might arise whether, under the circumstances 
of the case, an action could ever be maintained. 

The first count of the declaration states, in substance, that 
certain actions pending in the Supreme Court between the plain- 
tiff and the defendant, and other matters in difference, were^ by 
an order of a Judge made with the consent of the parties, referred 

(5) 23 W. B. 833. 
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io arbiintkin, with power to the arbitrator to find all sncli 
matters^ and to make all sncli orderg, judgmentsj and decrees as 
oonld be made by the Supreme Court in its Common Law or 
SqoitaUe jmisdiction, so as he should make and publish his 
award in writing, ready to be delirered to the parties on or 
beEore a certain day named, with power to enlarge the time. It 
Aen states that tiie arbitrator, by writing under his hand, duly 
Ofdered that the defendant should, on or before a certain day 
named, deliyer up to the platnti$ possession of a certain run called 
''TomanfaQ,'' with certain freehold lands, part of the said run, 
together with certain stock and effects, and also other purchased 
lands ; and should at the same time deliver up all lands, &c., in 
Ins po BOOOfl ion relating thereto ; but that the defendant did not, 
on or before the day so named, deliver up possession of the said 
ran and freehold, or other purchased lands, or of the said stock 
and efEscts, or of the said deeds, &c., whereby the phuntiff was 
injured, &c. 

In his fourth plea to this count the defendant says that the 
ordw mentioned was made by, and contained in, an award made 
bjr the arbitrator, and that the award so made was, by an order 
of the Supreme Court, referred back to the arbitrator, and that 
ihe arbitrator had not, at the commencement of the action, made 
any further or other award. 

The replication to this plea says that the award was referred 
back to the arbitrator only for the purpose of completing certain 
accounts, and that the order of the Court referring it back did 
not in any way affect the order mentioned in the first count. 

Upon this demurrer there is no question as to the order to 
deliver up possession of the run, &c., being within the power of 
the arbitrator, and it is therefore quite clear that if the award 
had not been referred back the plaintiff would have been entitled 
to maintain the action. But, it being admitted that the order 
sued on is not affected by the rule of the Court referring back 
tbe award— *in other words, as I understand the admission, that 
the order still holds good, and is still untouched, it is, notwith- 
tMknding, contended that the operation of the award is suspended, 
and that the order contained in the award, and not performed by 
the defendant, cannot be the subject of an action while the 
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award is so suspended. Inhere oertamly seems iko be some incon- 
sistency in this contention ; for it seems as much as saying in 
effect that the order is good and in fall f orce^ and yet that it 
may be disobeyed and disregarded without any liability. As a 
consequence, however, upon the rule that an award most be 
final, there can be no doubt, according to the authorities, that, 
as a general rule, an award that has been referred back to the 
arbitrator by an order of the Court, even though it may be 
referred back on only one point, and even though that one point 
may be only formal, such as with reference to the correction of a 
name, is not treated as final until it has been again published by 
the arbitrator. 

This rule, however, seems to apply only where the arbi- 
trator had power to make only one, and not where he 
had power to make one or more awards. In Johnson v. Latham 
(4), where an award was referred back as to certain matters, 
on the second award a question of costs having arisen, Erie, J., 
said : *' It was argued that a reference back of one of several 
matters referred, by virtue of an order of reference authorising 
the Court so to do, renders the first award inoperative, and that 
although the arbitrator ought not to alter his first award upon 
any matter not referred back, still he must make a fresh award, 
repeating his first award as to those matters, and deciding anew 
that which was so referred back ; that the discretion of the arbi- 
trator over the costs of the reference and award is to be exercised 
at the close of the reference and at the time of making the 
award ; and that as the first award became null by the tof erence 
back, the allocatur made thereon was also null. It seems to me 
that this argument ought to prevail.'' There seems here some 
inconsistency in saying that the first award ought not to be 
altered as to the matters not referred back, and yet that it is null 
as to them. What is meant probably is that, as under the terms 
of the submission there could only be one award, so the only award 
that could be recognised would be the final one comprising all 
the decisions of the arbitrators, and thus the award would take 
effect from its final publication. It seems in a large degree a 
matter of form. And in M'Basr. McLean (6) the same learned judge, 
(6) 2 E. & B. 946, 951. 
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Brie, J,, after referring to his remarks in Johnson v. Latham {4^ ^^^ 
aays: '^ It ofton^ howeverj happens that the objection to the first Suttoa 
award is on a matter of f orm^ and utterly irrelevant to the merits liJ^me. 
as when the award is not technically final. On such occasions VcMcett J. 
it is very sensible to say, let the arbitrators comply with the 
form, and as to the residue let the award stand. When this is 
done^ the new award is in one sense supplemental ; but in my 
judgment the whole constitutes one single award under the 
original submission.'^ 

In Be Batty (7)^ there was a reference back of an award to the 
arbitrator to determine the amount of coste^ which had been 
omitted* The arbitrator^ having refused to hear new evidence 
that was tendered^ made a second award following the form of 
the first award) and adjudging as to costs. It was contended 
that the arbitrator ought to have heard the new evidence. But 
the Court held that the arbitrator had taken the proper course. 
Lord Campbell, 0. J., said : " The purpose for which the award 
was referred back has been fulfilled^ and the arbitrator has^ in 
substance at all evented complied with the directions of the Court. 
It is an error to suppose that the award is set aside by being sent 
back. In point of form, indeed, the arbitrator has made a 
totally, new award, and that was, in my opinion, bettor than 
attempting to boteh up the first award. But he was not called 
upon to re-open the case ; the original finding stands good as 
&r as it goes ; and the correctod award is not invalidated by a 
refusal on the part of the arbitrator to take into consideration 
matters not referred to him.*' And Brie, J,, says: ''On a 
motion to refer back an award, the Court may either refer all 
matters back, or limit the reference to certain matters only. In 
the latter case, the original award must be considered as having 
oondusivelj disposed of all matters not referred back.'' From 
these cases it seems clear that when there is to be but one award, 
and an award made has been referred back, the award subsequently 
made, if undisturbed, is treated and recognised as the only 
award. 

But when the arbitrator has power to make one or more 
awards, the case is different. On this point the clearest 

(7) 1 B. A B. 787. 
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MWi^' authority I can find is the case of Wrigki$on r. B^water 
aorroa (8). There the arbitrator was to be at liberty ''to mak^ 
]I<K»a. ^^^ ^ more awards at his discretion/' and it was oon"" 
^amoeH J. tended that the meaning d the words was^ not that he shonld 
have power to make several final awards^ bnt that, being aathor- 
ised to direct what shall be done by the parties respecting the 
matters in dispnte, he might make awards regulating the pro* 
ceedings in the meantime, before making his final award. Bat 
it was held that the words gave the arbitrator power to make aa 
award on one entire subject of dispute* ''The point to be 
decided/' said Parke, B., in deliyering the judgment of the 
Courti "is whether this submission requires the award to be 
made of all matters in dispute. In ascertaining the meaning 
every part is to be construed together, and when we find a clause 
that the arbitrator is to have power to make 'one or more 
awards ' at his discretion, we cannot doubt but that the arbitra* 
tor might make a valid award on one entire subject of dispute* 
For it cannot be supposed that such separate awards, when 
made, were not intended to be binding from the time they 
were made. It is impossible to imagine they were to be ambula* 
tory till the last was made ; and the case is very different from 
that of a reference with power to regulate the intermediate 
enjoyment, or to give directions respecting the intermediate man* 
agement of some subjects of dispute, which, from their very 
nature, are meant to have a temporary operation only. This is a 
provision that the arbitrator may make one or more final 
awards.'' 

The question then comes to this : Does the subnussion in the 
present case give the arbitrator power to make more than one 
final award 7 The submission does not contain the words " one 
or more awards ;" but it gives the arbitrator power " to make 
all such orders, judgments, and decrees as could be made by the 
Supreme Court in its Common Law or Equitable jurisdiction." 
Now I think the Court of Equity could in a suit make such an 
order as has been made by the arbitrator— «n order, namely, to 
deliver up possession of lands and stock, and of deeds connected 
with the lands. Apart from the general power of the Court ol 
Equity, Rule 27 of the Consolidated Standing Rules of 188S 
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giveB power to tbe Court to make sacli an order. The nde says : 
"Any party to a svit may, at any stage thereof, t^PP^y ^T motion 
on notice to the Court for such order as he may, upon admission 
ef facts or otherwise, be entitled to, without waiting for the 
determination of any other question between the parties ; and 
the Court may, upon such application, give such relief, 8ul> 
ject to such terms as the Court may think fit,'' &c. Under 
this very salutary rule, the Court of Equity might make an order 
regulating the intermediate enjoyments of property or the inter- 
mediate management of some subjects of dispute— «s no doubt 
it could do under the general powers of the Court ; but it could 
also make a final order as to any matter at issue in the suit that 
eould be dealt with separately and apart from the other matters 
in the suit, and which could be absolutely and finally decided be- 
fore the other matters in the suit were decided. This power of the 
Gourt of Equity is, by the terms of the submission in this case, con* 
ferred upon the arbitrator ; and accordingly if, among the matters 
submitted to his arbitration, there was any one subject that could, 
in its entirety, be dealt with separately and apart from the rest, 
I think he had power to make a final order as to such one subject. 

The order in question is, according to the admissions on the 
demurrer, clearly an order of this kind. The arbitrator came to 
ihe conclusion that the defendant ought to deliver up possession 
of the run and stock, &c., and he made an order that he should 
do so by a certain day. Such an order could not be intended as 
tnerely regulating the intermediate management of the property 
until the account was finally completed. It was, on the contrary, 
manifestly intended to be an absolute and final order as to the 
possession of the property, and as to the delivering up of such 
possession by a certain day. And it is admitted by the demurrer 
that the referring back of the award containing this order does 
not in any way afiect the order. 

But it is still contended that, as the award containing the 
order has been referred back to the arbitrator, the whole award 
is at least suspended ; the result of which would be that the 
order to deliver up possession by a certain day, although 
admitted not to be in any way affected by the reference back, 
woald be also suspended, and could only take effect when, after 
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1885. taking the accounts^ the final award would be made, Now^ itbin, 
according to the cases I have cited^ would undoubtedly be tfaa 
case^ if the arbitrator had power simply to make one award as to 
all the matters submitted to him^ and had no power to make 
a final order^ equivalent to a final awards as to one of the matters 
submitted* But if this contention were to prevail in this case^ it 
would involve this absurdity : that^ while it is admitted that the 
order to deliver up possession by a certain day is not afEected by 
the reference back^ it is necessarily affected and suspended tul 
the day named is past. This difficulty^ I think^ is got over by 
the power given to the arbitrator. 

On the whole^ I am of opinion that^ under the terms of the 
submission^ the arbitrator had power to make a final order as to 
any one entire matier amongst the matters referred to his arbi* 
tration^ just as much as if the submission had expressly given 
him power to make one or more awards ; and that the order in 
question^ not being affected, as is admitted, by the reference bade 
of the award in other matters, takes effect from its date. And 
as the order has not been compUed with, and damage has thereby 
accrued to the plaintiff, I am of opinion that the action is moin^ 
tainable. 

I am also of opinion, that, according to s. 16 of the ArbUraUcn 
Actj 81 Vic. No. 15, the order of Court referring back the award 
to the arbitrator is, according to the admissions made by the 
demurrer, merely to the effect that the arbitrator should supple* 
ment his award, and does not affect or suspend the award in 
reference to the order of the arbitrator now sued on. For these 
reasons I am of opinion that on this demurrer there must be judg- 
ment for the plaintiff. 

Wind^ytr J. WiKDBYBB, J., concurred in this judgment. 

Judgment for the plaintiff. 

Attorneys for plaintiff : Oreagh ^ WilUatM. 
Attorneys for defendant : Want, Johnson ^ Oo. 
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CAMPBELL V. VICKEEY. 1885. 



ArlUraiiim^Motion to 9tay actum — Agreement to refer^Mode of conduehng Oci. 80. 
arbitraium noi tettUdn^X Vie. No. 15> Me. 8. T^^nr. 2. 

Wliere paitieB af^ieed to refer a m&tter in dispute to arbitration, and *- n i 

sppointed an arbitrator, but differed as to whether the arbitrator should be at "^^^^^ jf * 
ISbertj to take CTidence not upon oath, no instrument of reference having and 

been drawn up or executed :-* ITtfuS^yarJ* 

Sdd that the Court has not power under sec. 8 of the Arbitration Act (81 
Vic. Ko. 15), to Older a stay of proceedings in an action brought as to the 
fobject matter of the agreement to refer. 

Motion upon notice^ calling npon the plaintiff to show cause 
why all proceedings in this action should not be stayed^ and why 
the plaintiff should not be ordered to pay the costs thereof and of 
this application^ on the ground that the plaintiff had agreed to 
refer the matter in dispute between the parties to arbitration. 

It appeared from the affidavits filed^ that the plaintiff sold a 
nomber of rams to the defendant and other persons under 
identically similar contracts^ each person buying certain of the 
rams on his own account. Disputes having arisen as to the 
quality of the animals sold^a long correspondence ensued between 
Messrs. Want^ Johnson & Co., who represented all the purchasers, 
and Mr. Levy, the attorney representing the plaintiff. Prom 
this correspondence, it appeared that an agreement was come to 
that the dispute between the plaintiff and Fletcher, one of the 
purchasers, should be referred to arbitration. In pursuance of 
this arrangement an arbitrator was appointed. Differences, 
however, arose between the parties as to how the evidence 
should be taken before the arbitrator. Such difference not 
having been settled, no reference was drawn up, and the arbitra- 
tion was not proceeded with. The plaintiff thereupon brought 
this action against the defendant Vickery to recover the price of 
the rams he had sold him. The defendant moved in Chambers, 
before Mr. Justice Windeyer, for an order to set aside all pro- 
ceedings in the action, on the ground that the matters in dispute 
had been referred to arbitration. His Honour referred the 
motion to the Full Court. 
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I88g> Barley, Q.C. {ArtMtrang with him), in support of the motion 

CAifFBBLL (Oot. 30) . The correBpondenoe shows conclusiyely that there has 

VicnET. 1^>^^ ^ reference of the matters in dispute to arbitration : sec 3 

Oct. so. of the ArbitraUan Act (31 Tie. No. 15). 

Oohen, for the plaintiff, showed cause. The plaintiff and 
defendant were not parties to the alleged agreement to 
refer. The correspondence shows that Messrs. Want, Johnson A 
Co. were acting only for Fletcher & Co., who bought some of 
the rams ; and the arrangement to refer the dispute to arbitration 
was between the plaintiff and " Fletcher and others,'' that is to 
say, between the plaintiff and Fletcher & Co. The defendant 
Vickery was no party to the arrangement to refer. Section 3 of 
the Arbitraiim Act applies to an agreement between the partifis 
themselves, and not to an agreement between agents : Hyde y, 
Johnson (1) ; 8w^ v. Jewshwry (2). 

Cwr. ado. vuU^ 

Jfov. 2. Sib J. Mabtin, O.J. (Nov. 2.) This is an application under 

Martin C.J. section 3 of the Arbitration Act (31 Vic. No. 15), to set aside 
proceedings in this action on the ground that the parties had 
agreed to submit the matter in dispute to arbitration, and that 
there is no reason why the matter should not be determined in 
that way. It appears that the plaintiff sold a number of rams to 
various persons 5 each of these persons buying in his own 
individual character, and not in partnership with any of the other 
purchasers. After the sale, exception was taken to the quality of 
these rams, it being contended that they were not of the qualily 
represented at the time of the sale. Ultimately all the purchasers 
placed the matter in the hands of one firm of attorneys, who 
entered into correspondence with the attorney for the plamtiff. 
This resulted in an agreement to refer the dispute to arbitration. 
Certain names were submitted by one side and the other, and an 
arbitrator was fixed upon. At that stage, when a suggestion was 
made as to drawing up a formal agreement, the attorney for the 
plaintiff proposed that a certain clause should be inserted in &e 
order of reference, to the effect that the arbitrator should be at 

(1) 2 Bing. N.C. 776 (2) L.B. 9 Q.B. 301. 
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Hborty to hear evidence not on oath. The other side dissented. -^8^' 
The whole thing then fell through^ and no order of reference was Camfbbix 
drawn np or executed. The plaintiff then commenced an action ytcmr, 
to reoorer the price of these rams. Martin C. J. 

A peculiar feature of the case is that this action is brought 
against only one of the purchasers^ Vickery; while the 
correspondence as to arbitration related to Fletcher, another of 
the purchasers. But the other parties agreed to stand by the 
decision of the arbitrator. In that state of things it is contended 
that it was agreed that what was done on the part of Fletcher^ 
with reference to the agreement to refer to arbitration, should be 
binding as to all the others, that is to say, that the agreement was 
to be considered binding on Vickery, as well as in respect to 
Pletcher. 

In no case is the Court bound to make such an order as that 
now asked for. But the question here is, have we power by the 
Statute to make it f I am of opinion that we have not. It is not 
usual to draw up a document until the terms are agreed upon* 
Here the arbitrator Was selected, but the terms of the arbitration 
were not arranged ; there was a dispute as to one particular, 
namely, the mode in which the evidence was to be taken. The 
whole terms of the reference to arbitration never having been 
agreed to, and no instrument of reference ever having been drawn 
<ip> the application must fail. 

Faucktt, J. There was no suj£cient agreement of reference j^v^H J. 
within the meaning of section 8 of the Arbitration Act. An 
attempt was made to settle the terms on which the arbitration 
should be conducted. There was an agreement to refer to 
arbitration, but the terms were never fixed. I do not say that it 
is necessary for the purposes of this Act that there should be one 
single document signed by both the parties themselves. But 
here it is by no means clear what actually was agreed upon. As 
to Vickery himself being no party to the agreement, that would 
not have mattered ; for if the agreement was within section 3 of 
the Act, it would have been binding on Vickery. But that 
agreement was not sufficiently ascertained. The application 
must, therefere, be refused. 
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^S^' WnfDiYEE, J. I am of the same opinion. The Court has a 

Campbuii discretionary power under the Act. 

V. 
YlCKXST. 

Windey^r J. Application dismissed with costs. 

Attorney for plaintiff : D. L. Levy. 
Attorneys for defendant : Want, Johnson 8f Oo. 



Oct. 29. 



McCULLOCH V. ABBOTT (Mimans or Mnns). 



^^*^***ij^* Crotm land«— Paiioral tenani^Apportitmmmi of rmt of land taken out of run 
tad ^y Ml«c*ion— 26 Vic. No. 2, tee. 18, wh-eee. 6, ^ $ee. 18—89 Vie. No. 18, $ec. 86. 

Windeyer J. ^ pastoral tenant under the Croum Lande Occupation Act of 1861 (26 Tic. 
No. 2) of land in the seoond olass settled dUtriota, is entitled to an apportionment 
of rent in respect of land taken oat of his lease by conditional purchase or pre- 
lease. (By Mabtik, CJ., and Faucxtt, J., Windstbb, J., dissenting.) 

Declaration for money receiyed by the Grovemment for the 
nse of the plaintiff ; and for money found to be due from the 
defendant to the plaintiff on an account stated between the 
Ck)yernment and the plaintiff. The plaintiff in his particulars 
claimed 430Z. 1^. 1 d. for rent paid by him in respect of certain 
runs containing a certain area, part of which had been with- 
drawn by the Government from lease. 

Plea 1 — ^Ab to 41. Is. Sd., payment into Court. 2 — As to the 
residue never indebted. 

In January, 1874, the Government leased several runs in the 
second-class settled districts to the plaintiff,at arentalappraisedon 
the estimated area. During the five years' currency of theseleases 
various areas were taken out of the leases by selections and 
pre-leases ; but the plaintiff paid the rent assessed for the whole 
area. In January, 1879, these leases were renewed on a fresh 
assessment of the areas then open for lease; and during the 
currency of this renewal of the original lease, other large areas were 
taken out of the runs by selection and pre-lease. The plaintiff paid, 
under protest, the rent as assessed in respect of the area open for 
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lease in 1879, without deduction for the areas so taken out of the l®85^ 

leases. Certain small areas were also taken out of the leases by McCullogh 

reservations for public purposes ; and it was in respect of these abbott. 

reservations that the sum of 4Z. la. 3(2. was paid into Court. 

The dispute in this action was whether the Grovemment were 

liable to refund the rent paid in respect of the areas taken out of 

the leases by selection and pre-lease. It was admitted that if 

the plaintiff was entitled to recover, the verdict should be entered 

for him, with 430Z. damages. The verdict was by consent 

entered for the defendant, with leave reserved for the plaintiff to 

move to have the verdict entered for him. 

Barley, Q.C. {The Attorney -Oeneral with him), for the plaintiff , Oct. 29. 
now (Oct* 29th) moved to make absolute a rule to enter a verdict 
for the plaintiff, with 430Z. damages, as agreed. We are entitled 
to a refund of the rent paid by us under protest for land 
selected on our leasehold. The Act, while allowing compensation 
where land is resumed for public purposes, has made no provision 
for the case where land has been taken out of the run by 
conditional purchase. But we submit that by the general 
principles of the law we are entitled to an apportionment of rent, 
having been evicted by title paramount. By sec. 35 of the 
Grown Lands Acts Amendment Act of 1875 (89 Vic. No. 13), which 
is in similar terms as sec 18 of the Occupation Act of 1861 (25 
Vic. No. 2), the sale conditional of land within a lease cancels so 
much of the lease as relates to the land so sold, and to three times 
the area thereof if duly claimed as a pre-emptive lease. If the 
GoveiTiment can retain rent paid by the pastoral lessee in respect of 
land claimed as a pre-emptive lease, then they would be receiving 
rent from two persons for the same land. The rent is payable 
out of the land, and if part of the area is taken out of the lease, 
no rent can be claimed in respect of such land. The Common 
Law rule that the rent is apportioned where a tenant has been 
evicted by title paramount from part of the land leased, is laid 
down in Smith v. Malings (1), and WoodfalVs Landlord 8f Tenant, 
p. 362. The plaintiff here was evicted, not by his landlord, but 
under the powers conferred by Act of Parliament. 

(1) 2 Cro. Jac. IGO. 
KJ.W.E., Vol. VI., Law. Q 
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1886. Stephen, Q.C. {Salomons, Q.G., and 0. B. Stephen with him), 

HcOuLLocH for the defendant. The plamtiff is not entitled to any return of 
Abbott. ^®^^* ^^® Crown having sold the land under the authority of an 
Act of Parliament, the eviction is more like an eviction by the 
landlord. But that cannot have been contemplated by the 
Legislature, for then the whole of the rent would go. Sec. 18 
of 25 Vic. No. 2, and sec. 35 of 39 Yic. No. 13, cancel the lease 
so far as relates to the land sold, but do not provide for the return 
or apportionment of the rent due in respect of the land so taken 
out of the lease. Sec. 13, sub-sec. 5, provides for compensation 
for land resumed, but it is silent as to land conditionally 
purchased ; it also states the mode in which the rent is to be 
apportioned ; that is to say, in proportion to the area resumed. 
But if it had been intended that apportionment should be made 
in respect of land conditionally purchased, the Act would have 
stated how such apportionment should be made— whether 
according to the value or according to the area of the land taken. 

Barley, in reply, cited The Attomey-Gfeneral v. Josepheon (2). 

Martin O.J. SiB J. Mabtin, C.J. It is a Very extraordinary thing that the 
point we have now to determine has not been brought before the 
Court until this very late period. Many hundreds of cases of 
this sort must have arisen since the passing of the Crown Lands 
Acts, now 25 years ago ; and one would have thought that some 
of the lessees of Crown lands would have made a claim similar to 
that made in this case for a return of rent of land taken out of 
their runs by conditional purchase. I am not aware that in any 
discussion on the amendments proposed in these Acts the point 
involved in this case was ever brought to the attention of the 
Legislature. That, however, is immaterial. Even if there had 
been such a discussion, that circumstance would not, of course, 
affect our determination in the present action. We have to put 
our interpretation on the Act, independently of what individual 
members of Parliament may have said. 

The interpretation of the section to which we have been referred 
is not very easy. In respect to the point now before us for 

(2) 4 S.C.B. 135. 
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detennination, the diflSculty is as great as in many other cases J^86> 
which have arisen out of these enactments. These land bills ICoGullooh 
were drawn by persons who knew very little about the framing abbott. 
of an Act of Parliament. Not being conversant with the law Martin C J. 
existing previously^ nor fully capable of apprehending the legal 
effect of the words they used^ the framers of these Acts have used 
language such as a skilled lawyer, or a lawyer of ordinary skill, 
would not have employed. The difl&culties of interpreting these 
enactments have necessarily been enormous. As to some 
decisions, it cannot be said that they were arrived at by the 
Court easily, or that, after they were pronounced, there was 
not some uncertainty existing in the minds even of intelligent 
lawyers, whether the conclusions of the Court were right or not. 

In this particular case, we have been referred to the Common 
Law rights of lessees and landlords. We are asked to apply 
the principles which regulate such relations between private 
individuals in the consideration of the present question. I think 
that principle a correct one, except so far as the ordinary rela- 
tions of landlord and tenant are not interfered with by enact- 
ment. It is clear, as appears by the case to which we have been 
referred, of Smith v Malings (1), and by other cases, that " where a 
lessee is evicted from part of the land by title paramount, he will 
have to pay a rateable proportion for the remainder ; but if he be 
evicted from part of the land by his landlord (or his assigns) no 
apportionment, but a suspension of the whole rent, takes place ^' : 
WoodfalVa Landlord ^ Tenant (12th ed.), p. 372. In that work 
Smith V, Malings (1) and other cases are referred to, from which it 
is quite clear that in the case of an ordinary tenancy, where the 
tenant has been evicted by title paramount from part of the land, he 
is not bound to pay rent for the whole. In such a case the rent 
would be apportioned ; the tenant being entitled to a deduction, to 
compensate him for the loss he has sustained by the exercise of 
the right of the owner of the title paramount. The plaintiff in this 
case was the lessee of Crown lands for a period of five years, and 
the rent which he was bound to pay was fixed by appraisement 
under a particular enactment. Notwithstanding the grant of 
such lease and the fixing of the rent, any person is at liberty, 
under the powers conferred by sec. 13 of the Crovm Lands 

Q2 
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1886. AUmation Act of 1861 (25 Vic. No. 1), to make a conditional 
McCuLLoctt purchase of land included in such lease, such right being 
Abbott, originally limited to an area of 320 acres, but now extended to an 
Martin C.J. area of 640 acres. Sec. 18 of the Orovm Lands Occupation Act of 
1861 (25 Vic. No. 2) was passed inmiediately after the Grown 
Lands Alienation Act (25 Vic. No. 1) ; and by that section it is 
enacted that, '"The sale, conditional or otherwise, of any land 
within any lease granted under this Act in the second class 
settled districts, or in the unsettled districts, for pastoral purposes, 
shall cancel so much of the lease as relates to the land so sold, 
and to three times the area thereof adjoining thereto.'' That 
particular section was repealed by the Land Acts Amendment 
Act of 1875 (89 Vic. No. 18), and in lieu of it was passed sec. 35 
of that later Act, which enacts in substantially the same terms, 
that ''the sale, conditional or otherwise, of any land within any lease 
granted under the Grown Lands Occupation Act of 1861, in the 
second class settled districts, or in the unsettled districts, for 
pastoral purposes, shall cancel so much of the same as relates to 
the land so sold, and to three times the area thereof adjoining 
thereto ; but as to the last mentioned area only when and after 
the same shall have been duly claimed under this Act by the 
purchaser as a pre-emptive lease, and the rent for the same shall 
have been paid . . ." The only difference between these two 
sections is that, in the first, the period is not fixed when the 
cancellation of three times the area selected shall take place ; 
but in the later enactment, the cancellation will be effected only 
from the time when the area shall have been claimed as a pre* 
emptive lease and the rent paid. According to the state of the law 
when the conditional purchases were made on the plaintiff's 
runs, there was an immediate cancellation of the lease so far 
as regards that portion of the land which was conditionally 
purchased ; but, so far as regards three times the area selected, 
the cancellation did not take place until a formal claim was made 
and the rent paid for a pre-emptive lease. 

In this particular case, portions of the land leased were taken 
up at different times during the currency of the lease. However, 
we have not to make any inquiry as to the amount of rent of the 
portions so conditionally purchased, because it has been agreed 



VOL. VL] CASES AT LAW. 217 

between the parties that the Court should have power to enter l^^- 
judgment for a fixed sum^ if they found in favour of the plaintiff. MoCi7lik>ch 

It has been contended that, notwithstanding the power con- abbott 
ferred by the 13th section of the Oroton Lands AUeruUian Act of Jfortin. C.J. 
1861^ to conditionally purchase land leased by the. Crown for 
pastoral purposes, no compensation by way of apportionment of 
rent can be claimed by the pastoral lessee, and for these reasons :-— * 
That by sub-section 5 of section 13 of the Orown Lands Occupation 
Act of 1861 (25 Vic. No. 2), provision is made for compensation 
to Crown lessees when lands are resumed from lease for 
eertain public purposes thfflre enumerated. This enactment is in 
the following terms :— " Crown lands may be resumed from lease 
for the site of any city, town or village, or for commonage for the 
same, or for any public purpose whatever; and no compensation 
shall be payable to the holder of such lease for any such 
resumption, excepting repayment of rent to an extent gro^ 
portionate to the area withdrawn and the period unexpired." The 
compensation there provided for is not proportionate to the value 
of the area so withdrawn, but only to the extent of the area and 
the period unexpired. It is contended that the concession of 
compensation in the case of land being resumed, no mention 
being made of any compensation for land taken out of the run 
by free selection, shows that in the latter case no compensation 
was intended to be given. 

After full consideration, I have come to the conclusion that 
compensation can be claimed in this case also. I do not regard 
this 5th sub-clause as merely the concession of a new privilege, 
giving a right to compensation only when land is resumed for 
public purposes. I think that the Legislature, while recognising 
the general right to compensation for land taken outof the lease, has 
thought fit, by this section, to say that, in the circumstances there 
mentioned, the compensation shall be allowed in a particular way ; 
that is to say, in proportion to the area taken, and to the period 
unexpired of the lease. The section appears to imply that, as a 
matter of course, some compensation will be given when the 
Crown takes away from the lessee land for which rent had been 
received. In that point of view the sub-section is not an enabling 
enactment, but a limiting one. In other words, the Legislature 
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^^^* thought it right that the lessee should receive compensation^ but 
MoCvxtLOGH no more than to an extent proportionate to the area withdrawn 

Abbott. ^^^ ^^^ ^^™^® unexpired of the lease. 
MaHm^CJ. It may be that in some cases^ not only the half^ but the whole 
6f a run may be taken up by conditional purchasers. It would 
then be manifestly unjust on the part of the Crown to insist on 
the payment of the whole of the rent, when the land has been 
withdrawn from the lessee in the way I have mentioned. The 
injustice is still more manifest in the case of added areas^ where 
rent is payable by the persons taking up the land. The Crown, as 
landlord, in such a case, would be receiving rent not only from the 
new lessee, but also from the original tenanfc. I can hardly think 
that such was the intention of the Legislature in passing this 
enactment. It may be that the persons receiving a lease of 
land take it with their eyes open, and that they have relied 
on ^he periodic assessment every five years to adjust the rent 
&irly where any area has been taken out of their lease. That 
may or may not be the case. These are mere speculations on 
what these persons may or may not have thought. We 
have, after all, to interpret the Act as we find it, and apply 
the rules of construction to it, irrespective of any surmises as to 
its meaning. 

At Common Law the lessee evicted by title paramount is 
entitled to have a deduction made from his rent. I see nothing 
in this Act to prevent the application of that law to this case. 
That being so, I am of opinion that judgment should be entered 
for the plaintiff in the amount agreed upon. 

FdtieeHJ. Faucbtt, J. I am entirely of the same opinion. We are 
bound by the principles of the Common Law, unless the appli- 
cation of such principles is taken away by statute. Now, apart 
from the enactment we have been considering, it is tolerably clear 
that the plaintiff would be entitled to an apportionment of rent. 
Section 18 of the Orown Lands Occupation Act 0/ 1861 (25 Vic. 
No. 2) is as clear as any other portion of the Act. We ought to 
ask ourselves what is the meaning of the word '' cancel '' in that 
part of the section which says that the conditional sale of land 
under lease " shall cancel so much of the lease as relates to the 
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kuid 80 Bold^ and to tliree times the area thereof adjoining 1886, 

thereto/' Whether we give the poptdar or the technical and MoOvllock 

legal meanings the word " cancel '' mnst mean that the sale shall j^j^ypj^ 

put an end absolntely to the relation of landlord and tenant^ Famett J. 

between the lessee and the Grown, so far as regards the land sold. 

The sale puts an end in every way to that relationsbip*-not only 

to the right of the lessee to the enjoyment of the land, bat also to 

liis obligation to pay rent. The principles of the Common Law 

will therefore apply to this case. Now, it is the law that if a 

tenant be evicted from the land leased to him by title paramonnt, 

the rent mnst be apportioned. Why should not that principle 

apply here ? The rent has been fixed at a certain smn, and the 

lease is for a certain fixed period. Such lease is of a certain 

portion of land, fixed when the lease was given, not of any 

smaller portion. According to every principle of justice it cannot 

be supposed that the person whose rent was fixed for a period of 

five years, at a certain annual amount, should be obliged to pay 

the same rent for the same period if half the land originally 

leased to him has been taken away. 

We have been referred to sub-section 5 of section 13 of the 
Oraum Lands Occupation Act of 1861 (25 Yic. No. 2). In 
respect of that section, I entirely concur in what has been said by 
his Honour the Chief Justice. That section distinctly recognises 
the general principle that where land is taken away from the 
lessee, he shall receive compensation. But the section provides 
tiiat, instead of the amount of such compensation being left at 
large to be estimated according to the value of the land taken 
away, the amount of compensation shall be proportionate to the 
area reserved and the period unexpired of the lease. If the best 
portion of the land under lease has been taken, the lessee can 
claim, not the proportionate value of the land taken, but a sum 
proportionate to the area resumed. The section seems to admit 
the general principle that the rent should be apportioned, but 
limits its application. 

Then we come to section 35 of 39 Vic. No. 13, which is a 
repetition of section 18 of the former Act, 25 Yic. No. 2, as to 
the cancellation of so much of a lease as relates to land con- 
ditionally sold. It may be argued that, as the rent is paid each 
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^^^ year in advance, the lessee is not entitled to any return of portion 

McCtTLLooH of the rent which he is obliged to pay in advance. But that 

AsBOTT. c^Q^o^ justify ns in holding that after the cancellation of portion 

FaueettJ. of the lease the rent to be paid is not to be reduced in 

proportion to the area so taken away from the lessee. 

I am of opinion that on the cancellation of so much of the 
lease as relates to the land taken up by free selection, the lessee 
is entitled to be exempt from the payment of rent for the portion 
so taken out of his lease. 

Windeyer J. WiNDBYJfiB, J. I am unable to concuT in the view taken by 
their Honours in this very dif&cult matter. No doubt if the 
Common Law principle applicable to a case where a tenant is 
deprived of his land by title paramount, could be applied here, 
the arguments of the plaintifE must prevail. But it is because I 
cannot see how those principles can be appUed to the cir- 
cumstances of this case, that I am compelled to differ from the rest 
of the Court. 

It appears to me that the Legislature has dealt with this 
question in such a way as to show that it did not intend that the 
Common Law should be applicable to cases of this kind. By 
section 13 of 25 Vie. No. 2, it is provided that the leases of lands 
in the second class settled districts shall be for a period of 5 years, 
and that the rent shall be paid in advance. By the 5th sub- 
section of that section provision is made for the re- 
sumption from lease of Crown lands for public purposes^ in 
which case the lessee will be entitled to no compensation, except 
repayment of rent to an extent proportionate to the area with- 
drawn and the period unexpired. This section therefore provides 
for the partial resumption of land under lease. Now, the 
Occupation Act of 1861 (25 Vic. No. 2) was passed concurrently 
with the Alienation Act (25 Vic. No. 1), which provides for the 
mod^ in which Crown lands maybe alienated, and although it must 
have been clearly before the Legislature that it was very probable 
that areas under pastoral lease would be invaded by conditional 
purchasers, no provision is made for compensation where land is 
taken away from lessees, under the provisions of the Alienation 
Act, I think, therefore, that the Legislature intended that com- 
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penfiatdon should only be given where the Crown should resnme ^^^* 
land for public porposes^ under the 5th section of the Grown McCulloch 
Lands Alienation Act of 1861, Abbott. 

It may be that this works a hardship to the lessee. On the Windeyw J. 
other hand^ it may be argued with great force that very great 
public inconvenience would arise from the constant necessity of 
reducing the rent from time to time as selections are made on the 
ran. Provision is moreover made for assessment of the rent of 
runs every five years, and it appears to me that the Legislature, 
in view of the great difficulty of making numerous appraisements, 
thought that the better course was that the lessee should take 
his land, knowing the inconvenience to which he might be subject 
by the invasion of his run by free selectors; and therefore 
enacted that he should pay his rent in advance, taking the 
chance as to what land should be taken out of his lease by 
conditional sale, with the opportunity of readjusting his rent 
every five years. I cannot suppose that the Legislature over- 
looked the very great facilities which were given to persons to 
take up Crown lands, although under lease for pastoral purposes. 
Whilst making provision by the 5th sub-section for compensa- 
tion for such portions of land under lease as might be reserved 
for public purposes, it is not at all probable that the Legislature 
overlooked the taking up of much larger portions under the 
Alienation Act. 

The fact that no claim of this kind has ever come before the 
Court previously, and that no attempt has been made to deal 
with the matter by legislation since the passing of the Land 
Acts in 1861, are circumstances strongly in &vour of the 
position taken up by the defendant on behalf of the Government. 

It is true that there are words in this sub-section which point 
to the mode in which the compensation is to be estimated where 
land is taken for public purposes ; and it is argued that by thus 
enacting the Legislature assumed that compensation would be 
given in every case where land is taken out of a pastoral lease. 
Bat this very provision shows that the matter was not overlooked* 
It cannot be supposed that while the mode is laid down in 
which compensation should be given in certain cases, the Legis- 
lature overlooked the cases where land is taken up under the 
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J-^ft* Alienation Act. The rent whicli the lessee is to pay in advance 

McCuLLOGH is probably much smaller than would otherwise haye been fixed 

Abbott. ^ compensation was to be allowed for land conditionally pur- 

WiKcU^erJ. chased on the run. It may doubtless be a hardship if a large 

portion of a run is taken ciway from the lessee in this manner ; 

and it may be that the rapid taking up of land under the 

Alienation Act which has taken place was not contemplated by 

the Legislature. But we cannot consider that. 

Moreover, I cannot shut my eyes to the fact that during the 
twenty-four years that the Grown Lands Acts have been in 
operation^ no attempt has been made to enforce a claim for such 
compensation. 

It is no doubt true that section 35 of the Crown Lands Acts 
Amendment Act of 1875 (39 Vic. No. 13) provides that the 
conditional sale of land on a run shall cancel so much of the lease 
as relates to the land so sold. Still the question remains^ does 
this declaration that the lease shall be cancelled do anything 
more than declare absolutely that the pastoral tenant has no 
right to the land so taken under the provisions of the Alienation 
Act of 1861 ? Can we add to that enactment something more 
than is contained in the section, and say that where the lease is so 
cancelled, the lessee shall have a return of his rent ? We cannot^ 
in my opinion, add such an incident. The Legislature haSj 
although perhaps not in the best of language, intimated with 
sufficient clearness that the lessee shall take the land subject to 
the inconvenience of its area being reduced by free selection. 

For these reasons, I think that the plaintiff is not entitled to 
recover in this action. 

Rule absolute, that verdict be 
entered for the plaintif, tcith 
costs. 

Attorneys for plaintiff : McOulloch ^ Pope. 
Attorney for defendant : William^y Crown Solicitor. 
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BLAEENEY v. PEGUS a.vx> Win (No. 2). 1885. 



JCiMbiiiwry of Uleffram^^Aetion h}f rwipUiU again$t telegraph mUtreee^Will ^^g. 21. 
wft Ue wnZeM act doH« vnLfMy — Damagee, Oct, 28. 

The defendant, telegraph mistrew, reoeiyed a telegram from T. H. of M, «£-^^ n j 

•tation, addressed to Walter Black, Yamba, in these terms — "James very ill Faiucettj' 

voold like to see yon." She made a mistake in reading the message, and sent Wiiideyer J. 
it to the plaintiff, W. Blakeney, at Iluka, who, having a son named James, and 

raiding near M. station, made preparations to go to see his son. Innee J. 

The judge at the trial told the jury that the action was maintainable, and 
that in estimating the damages they might take into consideration not merely 
the expense incurred by the plaintiff in preparing to go to see his son James, but 
also the expense of sending his wife to Sydney for medical treatment, for an ill- 
less occasioned by the shock received by her on opening the telegram. Verdict 
lor the plaintiff, damages 602. 

Etld, that the action would not lie. The erroneous statement by the defendant 
that the telegram was intended for the plaintiff is not actionable unless in- 
tentionally false ; and it does not matter that the defendant was a public officer. 
Ordered that a nonsuit be entered. 

Semble, that the direction of the judge as to damages was erroneous. 

A motion for a role Tim in a District Court appeal having been made before 
the Full Ck>urt, waSfby an error of the Court, adjourned to be heard before a judge 
fa Chambers. A role granted by the judge in Chambers was discharged on the 
groond that the Court had no power to adjourn a motion partly heard to be con- 
tinued before a judge in Chambers. Afterwards a rule niei was granted by the 
Court, and such rule, after argument, was made absolute, the Court deciding 
fliflt as it was a party to the erroneous proceedings, the proper course was 
to allow the appeal to proceed as if those erroneous steps had not been taken. 

DiSTBiCT ConBT Appbal. The plaint alleged that at the time 
of the committing of the grieyance herein farther mentioned 
the female defendant was the telegraph mistress at Clarence 
Heads^ in the colony of New South Wales^ having charge of 
the electric telegraph office stationed at that place. And on or 
aboat the 22nd daj of June last past^ one John Hindmarsh 
caused to be transmitted from the electric telegraph office at 
Uurriwillumbah, on the Tweed Biyer^ a message to the electric 
telegraph office at Clarence Heads^ addressed to one Walter 
Blacky of Yamba, Clarence Heads^ aforesaid^ in the words follow- 
ing^ that is to say : — '^ Telegram from Murriwillumbah^ addressed 
to Walter Blacky Clarence Heads. James very ill would like to 
see you. From J. Hindmarsh^ Murriwillumbah." And the plain- 
tiff says that the defendant negligently and carelessly caused 
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1886. the said message to be delivered to the plaintiff in the words 
Blaksmxt following, that is to say :— " Telegram from Murriwillumbah 
-2* station, addressed to W. Blakeney, Iluka. James very ill wotdd 
like to see yon. J. Hindmarsh, Mnrriwillambah/' And the plains- 
tiff having a son named James Blakeney then being and residing 
on the Tweed River as a conditional purchaser of land, and en- 
gaged in falling the timber on his said land and clearing the 
same for cultivation, believing the said telegraphic message so 
carelessly and negligently delivered to him related to his said 
son James Blakeney, was caused great anxiety and pain of mind 
and incurred expense in preparing for a journey from Iluka 
aforesaid to Tweed Biver, and the health of the plaintiff's wife 
was so seriously injured that the plaintiff was compelled to send 
her to Sydney, to be placed under medical treatment, where she 
remained ill for a long time, and incurred great expense for 
medical attendance, nursing, and medicines. 

At the trial on February 13th, at the Maclean District Court, 
before Mr. D. C. Judge Murray, it appeared that the telegram 
had been sent to Black, but the defendant, Mrs. Pegus, read the 
message from the tape as to Blakeney, and accordingly sent it 
to the plaintiff at Iluka, on the opposite side of the Clarence 
Biver. Mrs. Blakeney opened the telegram, and being in a 
weak state of health she suffered a relapse, and was sent by her 
husband to Sydney for medical treatment. 

The plaintiff, as soon as he read the telegram, obtained a horse, 
and started for the Tweed, some 200 miles distant, believing from 
the telegram that his son James was ill. He was, however, 
stopped after he had proceeded a few miles, by a messenger 
despatched by Mrs. Pegus, who had discovered her mis- 
take. 

The learned District Court judge told the jury that the action was 
maintainable, and that they might, in estimating the damage^ 
take into account the expense which the plaintiff had incurred 
in sending his wife to Sydney and of her medical treatment 
there, as well as the expense which he had incurred in starting to 
see his son James. Verdict for the plaintiff, damages 501, On 
February 20th the defendant applied to the Full Court for a rule 
nisi for a new trial, when, not being furnished vrith a copy of the 
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jndge's notes^ lie obtained an adjournment to Febraary 27. On i^^- 
that dskj, the end of the term being near^ and the defendant not Blaksnet 
yet having obtained the judge's notes^ the Court adjourned the pbous. 
motion to be heard before a judge in Chambers. On March 6th 
Mr. Justice Windeyer, sitting in Chambers, granted a rule nisi. 
On May 13th a motion was made to the Full Court to make 
the rule absolute. This motion was discharged, without costs 
[reported ante, p. 107), on the ground that the Full Court had 
no power to adjourn a case partly heard before them to a judge 
in Chambers. On May 22nd the Full Court granted a rule nisi 
for a new trial, treating the motion as adjourned from Feb- 
ruary 20th, 

Stephen, Q.O. {O. B. Simpson with him), now (August 21st) Aviguvk 21. 
moved to make the rule absolute. 

Kwrtin C J. 

Salomons, Q.C. (0. B. Stephen, with him), for the plaintiff, -^^^ '^• 
took the preliminary objection that the defendant, having ob- inms J. 
tained an adjournment to a judge in Chambers, and the rule 
having been discharged, could not afterwards apply to the Full 
Court: B. v. Hea/rts of Oak Friendly Society (1). There is no 
power to make an adjournment at large, without naming a day. 

SiE J. Martin, C.J. This is a very peculiar case. On the Martin C.J. 
whole, I have come to the conclusion that we must hear the 
motion. If the Court had not been a party to the mistake of send- 
ing an application, made to itself, to be heard before a judge in 
Chambers for the purpose of being disposed of, all this difficulty 
would not have arisen. But this was the action of the Court on 
the application being made at the end of the term, when there 
was no time to make a further adjournment without postponing 
the hearing till the next term. The case was sent to be heard 
before a judge in Chambers, with the object of expediting 
matters. The Court was therefore a party to these erroneous 
proceedings. The only course we can take is to allow the 
matter to go on as if these irregular steps had not been taken. 

Fatjcktt, J., and Sib G. Innes, J., concurred. Faueett j. 

and 
(1) U L.T.N.S. 360 Innei J. 
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1886. The argument on the merits waa then partly heard^ but not 

BuaoNwr being conolnded, was adjonmed until next term. 

On the motion coming on again during this (the fourth) term^ 
the bench being differently constituted^ the arguments were 
begun de novo, 

Oct. 28. Stephen, Q.C. fO. B. Simpson with him), for the defendant, 

then (Oct. 28th) moved to make absolute a rule to enter a non^ 

^tS^^hj' ®^*' ^^®^ ^ ^^ logai principle by which this action may be 

and maintained. No privity of contract existed between the plaintiff 

^ ^^ ' and defendant in this case ; and we submit that no right of the 
plaintiff has been infringed. In the case of Ashby v. White (2) 
the plaintiff was deprived of a clear legal right ; and therefore 
that case and others of a like kind are not applicable here. The 
next class of cases is that in which a public wrong is done which 
causes injury to an individual ; for example, where there has been 
a breach of a duty prescribed by conmion or statutory law, for 
which an indictment would lie. 

(He was here stopped by the Court). 

Salomons, Q.C. (0. B. Stephen with him), showed cause. If a 
person in the public service act so negligently in the performance 
of his duty that injury is caused to an individual, an action will 
lie against him for the damage which he has occasioned. 

In Rowning v. Ooodchild (3) an action was held maintainable by 
the person to whom a letter was addressed against the postmaster 
for neglecting to deliver a certain letter at the plaintiff's resi- 
dence. The duty of the defendant, as telegraph mistress, is to 
deliver telegrams to the person for whom they are intended ; 
and if she does not do so, but delivers them to the wrong 
persons, then she is guilty of a breach of duty, for which an 
action will lie at the suit of the person injured. 

The case of Howe v, Harrisky (4) is not in point here. Suppose 
a carrier were to deliver a packet of dynamite to the wrong per- 
son, and damage resulted, would not an action lie against the 
carrier? In this case we cannot sue the Postmaster-Greneral, 

(2) Lord Baym. 938. (3) 2 W.Bl. 906. (4) 5 N.S.W.L.B. 22S. 
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l)ecaii8e the general law of master and servant does not apply ^S^- 
to the relation between public officers. The remedy is therefore Blaksnxt 
against the person who did the act from which damage has I'e- p^us. 
suited : Whitfield v. Lord Be Spenser (5) ; Lane v. Cotton (6) ; 
Addieonon Torts ^ p. 13. We also cite FergiLson, v. Earl of Kin- 
naull (7). 

Stephen in reply. This action is not mamtainable without 
proof of fiaud or wilful misrepresentation. There being no 
privity between the parties^ the mere negligence of the defendant 
will not give a right of action. In the case of Dickson v. Beuter^s 
Telegraph Co. (8) a despei ate attempt was made to render the 
defendant company lesponsible for a misdelivery of a telegram. 
The only difference between that case and this is that here the 
defendant is not the servant of a private company, but a public 
•officer. The case of Couch v. Steel (9) is practically over-ruled 
by Atkinson v. Newcastle and Oateshead Waterworks Co. (10). 

Sib J. Mabtin, G.J. The defendant, telegraph mistress at q^ ^.3 
Yamba, on the Clarence River, received a telegram in these Martin 0.X 
i»rms : — " Telegram from Mun-iwillumbah station, addressed to 
W. Black Yamba. James very ill would like tio see youi J. 
Hindmarsh.^' Having received the telegram, she sent a message 
to the present plaintiff in these terms : — ^' Telegram to W. 
Blakeney, Iluka. James very ill would like to see you. J. Hind- 
marsh.'' It appears that Iluka and Yamba are no very great 
distance apart, on opposite sides of the River Clarence. It 
appears, further, that the plaintiff Blakeney had a son named 
James, who was at a house very near to Murriwillumbah station. 
He, having received this telegiam, supposed that it was an 
intimation that his son was at the time very ill. He accordingly 
communicated this message to his wife, who became very 
agitated and ill in consequence. The plaintiff then proceeded 
to go to the place from which this telegram was sent, and for 
that purpose hired a horse, and went some 7 or 8 miles on his 
journey. But. by the time he had gone that distance, the 

(5) 2 Cowp. 754. (8) 2 C.P.D. 62 ; 3 C.P.D. 1. 

(6) Ld. Baym. 646 ; 1 Salk. 17. (9) 3 £. & B. 40S ; 28 L. J. Q.B. 121. 
<7) 9 CI. and Fin. 251. (10) 2 Ex.D. 441 5 46 L.J. Ex. 775. 
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jQQg defendant discovered the mistake that she had made, and com- 

Blaksnbt municated the fact to the plaintiff^ telling him that the telegram 

PsavB ^^® ^^* intended for him. The plaintiff had, however, been 

Martin C.J. p^t to the expense of commencing a journey to where his son 

was ; and his wife sustained a shock, which led to expense. In 

that state of things, he brought the present action in the District 

Court against the telegraph mistress and her husband. At the 

hearing a nonsuit was moved for on the ground that the action, 

under the circumstances which I have just now stated, would not 

lie ; that is to say, that the defendant was not liable in damages 

for the wrong delivery of this telegram. 

The learned District Court judge before whom the case came, 
declined to nonsuit, and the case went to a jury. The judge 
told the jury that the action was maintainable, and that they 
might take into account, in estimating the damages, not only the 
expense incurred by the plaintiff in preparing to go to the place 
from which the telegram had been sent — Murriwillumbah — ^but 
also the medical expenses of the attemding on the wife, who, being 
in a delicate state of health, had suffered a relapse, from the 
shock at receiving the news, and was sent to Sydney for medical 
treatment ; and also the expense of sending her to Sydney for 
that purpose. The jury, on this summing up, found a verdict for 
the plaintiff with 50Z. damages. 

A rule was obtained in this Court to set aside the verdict, and 
coming on at the end of a term, when there was not time to 
finish the arguments, the Court, without thinking much about 
the matter, referred the arguments to be continued before a 
judge in Chambers. The matter was accordingly heard before 
a judge in Chambers, who granted a rule returnable before thfr 
Full Court. It was then found that a wrong course had been 
taken in adjourning a matter already partly heard, to be con- 
tinued before a judge in Chambers. The defendants were there- 
upon remitted back to their original position, and they moved 
for and obtained from the Full Court a rule nisi to set aside the 
verdict and enter a nonsuit. The present motion is to make the 
rule absolute. 

The point involved here is a novel one. I am not aware that 
the exact point has ever been argued or decided in the Courts- 
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Buttliereiflone case, which, with the exception of the fact that we ^^^« * . 
ikre dealing here with a telegram sent on by a public official, is JBlaxxmiet 
very like the case we are now considering. The only difference pxaxrs. 
is that here the defendant is a public official. That case is Martin C.J* 
Dickson v. Beuter^s Telegraph Co. (11). There the person 
sending out the telegram was the official of a private com-' 
pany. A telegram was addressed to a particular person. 
The Telegraph Company, however, did not deliver the 
telegram in accordance with the directions on it, but delivered it 
to another firm, and that mistake led to considerable loss to the 
firm to whom the telegram was delivered. The facts are 
shortly stated thus : — " The plaintiffs were merchants at Val- 
paraiso, being a branch house of a firm carrying on business 
under a different style at Liverpool. The defendants, a telegraph 
<K>mpany, with its chief office in London, had agencies at Liverpool 
and elsewhere, including Monte Video, but not at Valparaiso. 
The defendants had a system of forwarding the messages of 
several senders in one packed telegram, each message being dis- 
tinguished by a cipher known to the defendants and their agenta 
and to the senders, which message, on the receipt of the packed 
telegrams by the defendants' agents, were transmitted to their 
proper recipients. In December, 1874, the plaintiffs, at Val- 
paraiso, received a message transmitted by the defendants from 
Konte Video, purporting to be an order, which the plaintiffs 
executed, from the plaiutififs' Liverpool house for a large quan« 
tity of barley. No such message was in fact sent by the Liver* 
pool firm, nor was the message intended for the plaintiffs. The 
misdelivery of the message was caused by the negligence of an 
agent of the defendants, and resulted in serious loss to the 
plaintiffs, in consequence of the fall in the market : — ^Held, on 
demurrer, that there being no contract between the plaintifb 
snd the defendants, and no duty owing by the latter to the 
former, there was no cause of action.^' The decision in that 
action was on the ground of the absence of any contract or 
privity of contract between the parties. That is the principle 
on which other cases of a like kind were cited in argument. At 
p. 79 Mr. Justice Denman says : — " Mr. Herschell's third 

(11) 2 C J?J). 62 ; 3 C.P J). 1 i 46 L J. C.P. 197 ; 47 L J. CP. 1. 
ir.8.W JEL, Vol. TL, Law. B 
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18^ argument in favour of the liability of the defendants was 
Blakenst substantially the same which prevailed in the American 
Pbous. Courts, but which was disposed of by the judgment in Playford 
Martin C J* v* United Kingdom Electric Telegraph Co. It was to the 
efEect that the business carried on by the defendants was of 
9uch a nature as to require extreme accuracy, and therefore to 
involve the necessity of such a liability as that contended for« 
This appears to us to be the same thing in other words as to say 
that a guarantee of accuracy is to be implied, at least so far as 
to give any one receiving a message a right of action if damaged 
by the receipt of an inaccurate message owing to any negligence 
of any servant of the company at any stage of the transit, even 
though the recipient be not a contracting party with the com- 
pany. This would, in our opinion, be imposing a liability upon 
telegraph companies inconsistent with the real understanding of 
mankind as to the duties they undertake and the liabilities they 
incur, and practically extending the primary undertakings of the 
company with the sender of a message into an implied under- 
taking with all mankind, to guarantee everybody against the 
consequences of the delivery of a message to the wrong party 
through any negligence of any one of their servants employed in 
the transmission of a message from the remotest part of the 
world. So to hold would, we think, be to overrule the limitation 
contained in the judgments above referred to in the cases of 
JRawKngs v. Bell and Ormond v. Ruth, and to impose a liability 
greater than any which the law can imply either from the 
employment of the company or from the nature of the business 
carried on by them. It would also be inconsistent with the 
decisions in Playford v. United Kingdom Electric Telegraph Co., 
and Alton v. Midland By. Co., which confine the right of 
action for any injury resulting from a breach of duty arising out 
of a contract to the party with whom the defendant con* 
tracts." 

■ Two things were decided by that case — ^first, that an action 
Qgainst a private company would not lie unless there were a con* 
t^ract between the plaintiff and the company ; second, that even 
in that case the action would not lie for simple negligence. 
Where there has been a misrepresentation, no action will lie 
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unless there has been fraud. Wheiv the case of Dickson v. R&utei^a i^- 

Telegraph Company (11) came before the Court on appeal, Brett, Blaebnxt 
L.J., said: — ^''XJpon consideration of the nature of the busi- Pmtjs. 
ness of a telegraph company, it seems to me plain that all Martin C J, 
tiat they undertake to do is to deliver a message from the 
person who employs them, and that they perform the part 
of mere messengers; prima facie, therefore, their only con- 
tract is with the person who employs them to send and de- 
liver a message. In the present case the plaintiffs did 
not send the message, and, therefore, the defendants have 
made no contract with them. The defendants have, in effect, 
made a representation which is false in fact, but which they did 
not know to be false at the time of making it. If the case for the 
plaintiffs be simply that there was a misrepresentation upon 
which they have reasonably acted to their detriment, it must fail, 
owing to the general rule that no erroneous statement is action- 
able unless it be intentionally false. This seems to be admitted 
by the plaintiffs* counsel ; it is urged, however, that Oollen v. 
Wright has introduced an exception to that rule, but, after' the 
argument of the defendants' counsel, I have come to the conclu- 
sibn that the decision in that case was founded upon a different 
and independent rule, which may be stated to be, that where 
a person either expressly or by his conduct invites another to 
negotiate with him upon the assertion that he is filling a certain 
character, and a contract is entered into upon that footing, he 
is liable to an action if he does not fill that character ; but the 
liability arises not from the misrepresentation alone, but from 
the invitation to act, and from the acting in consequence of that 
invitation." 

Now, according to these authorities, the decision of the Court 
below and of the Court of Appeal, these two points are fully 
established, that when a private company misdelivers a telegram, 
by sending it to the person for whom it was not intended, and 
that person is misled by such wrong delivery, and suffers damage 
thereby, an action will not lie against the company, unless there 
is a contract between the person to whom the telegram has been 
wrongly delivered and the company, and the delivery was inten- 
tionally wrong. 

B 2 
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1886. Bat we are dealing with a public officer^ having duties to dis- 

Blakxnby charge to the whole of the community. As regards the Post 

Psous Office, there are cases to show that the delivery of letters must 

MaHin C.J. t>e at the house of the person to whom they are addressed, and 

that non-delivery is actionable. That is what the decision in 

W. Blackatone amounts to. That is the law as it then stood. 

But that is not a case like this. That case may establish the 

right of an individual to bring an action for a breach of duty on 

the part of a public officer ; but it does not establish that when 

a person to whom a telegram is not addressed, but to whom 

such a telegram had been sent, has suffered damage from such 

vnrong delivery, such a person can bring an action against the 

officer who made the mistake. 

I am of opinion that if the telegraph mistress, in this case, 
intentionally misdirected this telegram and sent it to the wrong 
person, an action would be maintainable. But, on the principle 
laid down by the cases I have referred to, and particularly in the 
passage I have read from the judgment of Brett, L. J., I think 
that the present action will not lie. Conceding, as I do, that there 
is a distinction between the case of the servant of a private tele- 
graph company and the case of a public officer, still I think that the 
decision in the case of Dickson v. Beider^a Telegraph Company (11) 
applies equally to this cckse. That is to say, if the representa- 
tion or erroneous statement is not intentionally false, the action 
will not lie. The erroneous statement in this case is that the 
telegram sent to Black was intended for Blakeney. Unless 
that statement was intentionally false, I am of opinion that 
the action will not lie. No doubt, if a person gets a telegram 
from a public officer, he has a right to suppose that the telegram 
was received as it purports to be. But, although that be not so, 
yet an action will not lie unless the thing was done deliberately. 
For mere negligence no action will lie. 

I am further of opinion, although it is not necessary so to 
decide, that the ruling of the judge was erroneous as to the 
damages. The expenses incurred by sending the plaintifPs wife 
to Sydney for medical treatment and bringing her back are not 
recoverable. 



\ 
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I am of opinion^ and my colleagues agree with me in thinking 1B85. 
ibat the action is not maintainable. Each party will pay his Blakenst 
own ooete^ both here and in the Court below. ^bgus 

MarHu O.J. 

Faucett, J» a person^ in order to maintain an action for a Ihueett J. 
misrepresentation causing damage to another^ must show that the 
misrepresentation was untrue to the knowledge of the person 
making it. But there is no evidence in this case that the post- 
mistress knew that she was sending the telegram to the wrong 
person. There was merely negligence on her part. The action^ 
therefore, will not lie. 

WnmsYlB, J. I concur with their Honours in thinking that Windeyw J. 
the action is not maintainable, for the reasons given. 

Ordered that a nonsuit he entered. 

Attorney for plaintiffs : Norrie, by Coonan 8f By an. 
Attorney for defendants : Jenkins, by Newell. 



KELLY V. THE AUSTEALASIAN STEAM NAVIGATION COMPANY. Nov, 8. 



Negliffemee-^Liabiliiif of earner for injury to the person — Bpeoidl contract 

exempting from littbUity. Martin C.J. 

Windeyer J. 
Declaration : That the plaintiif was a passenger on the defendants' steamship, and 

and the defendants promised safelj and securely to carry him and his luggage. •fM'Mf J. 
Breach, that the defendants did not safely and securely carry the plaintiif and 
his luggage, and so negligently and nnskilfuUy conducted themsalres in carry- 
ing the plaintiff that the plaintiff was injured and bruised, &c., and lost his 

Plea. Thikt the plaintiff was received by the defendants with his lug^gage, 
to be carried by them upon the terms that the defendants should not be 
lesponsible for any loss, damage, or injury to the i>erson, nor for any loss of or 
damage to luggage under any circumstances, unless booked, and the value 
declared and freight paid. Averment that the aUeged injuries and grievances 
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1885» were loes and injuiy to the person, and that the luggage was not bookedp Ac 

" Demurrer to the plea, lo far as it purports to answer the cause of action 

^ arising out of the negligence of the defendants, causing injury to the plaintiif . 

A. S.' N. Co. jffeld, that the defendants were not liable. They would only be liable for injuiy 

to the person caused by their negligence; and such liability was expressly 

excluded by the terms of the contract set out in the plea. Judgment fer the 

defendants. 

Declabation. First count. Richard Andrew Kelly sues the 
Australasian Steam Navigation Company for that the defendants 
were possessed of a steamship called the Cahors^ being navigated 
by their servants upon a voyage between the port of Sydney, in 
the colony of New South Wales, and the port of Brisbane, in the 
colony of Queensland, and were carriers of passengers by the 
said steamship for reward to the defendants between the ports 
aforesaid. And the plaintiff became and was received by the 
defendants as a passenger by them, and the defendants promised 
to safely and securely carry the plaintiff and his luggage upon 
the said steamship on the voyage aforesaid. Yet the defendants 
did not safely and securely carry the plaintiff and his luggage 
upon the said steamship on the voyage aforesaid, and so 
negligently and unskilfully conducted themselves in carrying the 
plaintiff upon the said steamship on the said voyage, and in 
navigating the said steamship in which the plaintiff was a pas- 
senger on the voyage aforesaid, that the plaintiff was injured 
and bruised, and suffered much discomfort, inconvenience, and 
anxiety, and was put to great expense in and about the remedying 
thereof, and was delayed for a long time in proceeding to 
Brisbane, and was unable to attend to his business there, and 
suffered much loss thereby, and was compelled to dispose of his 
business as a produce merchant at Sydney at great loss, and also 
lost his luggage, and has been otherwise greatly damnified. 

Plea. And for a 7th plea the defendants say that the plain- 
tiff was received by the defendants with his said luggage to be 
carried by them upon the terms, amongst others, then agreed upon 
between the plaintiff and the defendants, that the defendants 
should not be responsible for any loss, damage, or injury of or 
to the person, nor for any loss, damage, pilferage, or detention 
of luggage under any circumstances, unless booked, and the 
value declared and freight paid at time of shipment. And the 
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defendants say that the alleged injuries and other grievances ^885- 
complained of aa happening to the plaintiff were loss^ damage^ Exllt 
and injury to the person within the meaning of the said agree- j^^^ g^ jj^ q^^ 
ment, and that the said luggage was not booked^ nor was its 
value declared nor freight paid^ as required by the said 
agreement. 

DsxusBBS to the plea^ so far as it purports to answer the cause 
of action alleged in the first county arising out of the negligence 
and unskilfulness of the defendants in carrying the plaintiff on 
the said voyage^ and the damages and injuries caused to the 
plaintiff thereby. The points to be argued were : — 1. That tha 
terms of the alleged agreement in the said plea set forth do not 
exonerate the defendants from liability for their negligence and 
unskilfulness in carrying the. plaintiff and navigating the said 
steamship^ and from the damage and injuries consequent thereon 
as in the said count alleged. 2. That the terms^ &c., do not 
exonerate the defendants from liability for delaying the plaintiff 
by reason of negligence. 3. That the terms^ &c.^ do not dis- 
charge the defendants from liability for the damage and injuries 
(other than personal) occasioned to the plaintiff hf reason of the 
negligence^ Sao., of the defendants. 4. That so much of the said 
plea as aforesaid confesses but does not traverse the said course 
of action. 

Cohen, for the plaintiff, in support of the demurrer. The plea iS'ov. 8. 
contains no answer to that part of the declaration in which we 
claim damages for personal injuries occasioned by the defendants' 
negligence. Common carriers cannot by agreement free them- 
selves from their Common Law liability for their own negligence : 
lyArc V. London 8f North Western Railway Co. (1), where goods 
were shipped "at owners' risk,'' and the carrier was held 
responsible for delay occasioned by his negligence. 

[Sib G. Innes, J. Qallin L. ^ N. W. B'y Co. (2) is a later 
case.] 

The case of The Helene (3) is in point. There, by the bill of 
lading, the master was not to be accountable for leakage ; yet 

(1) LJL 9 C.P. 825. (2) L.B. 10 Q.B. 212; 44 L.J.Q.B. 89. 

(8) L.E. 1 P.CC. 281. 
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^8^ the Bliipownep was held liable for damage cansed by negligence. 

KXLI.T So also Lord v. The Midland Bailuoay Oo. (4) ; Czech y. Th& 

A. S. N. Cod General Steam Navigation Co. (5) : Bcaife v. Tarrant (6). The- 

liegligence is admitted on the pleadings^ and the onus of showing 

that they had contracted themselves out of their Common Law 

liability lies on the defendants, 

Salomone, Q.C. {C. B. Stephen with him), in support of the 
plea. There is a distinction between the liability of carriers for 
injuries to goods and for injuries to the person. In the former case 
they are insurers of the goods they carry: Macauley v. Fumes^ 
Eailway Co. (7). The only liability for injury to the person is 
when such injury is caused by the negligence of the defendant* 
Here there was a special contract, by which the defendants were 
not tobe liable f orpersonalinjuries : Peek v. N, Staffordshire BaiU 
vjay Co, (8) ; Manchester Railway Co. v. Brown (9) ; Ashenden 
V. L. 8f Br. Railway Co. (10) ; Haigh v. Royal Mail Co. (11) > 
Readhead v. Midland Railway Co. (12) ; Cheeke v. Commis- 
sioner for Railways (13) ; Saunders on Negligence, p. 20. 

Cohen, in reply. 

Sis J. Mabtin, C.J. The cases cited as to the carriage of 
MaH%n C.J. g^Q^g <Jq ^q^ apply to the present case. The question here is 
as to the liability of the defendants, as carriers, for injury to the 
person. They are not insurers in regard to persons, as in the 
case of goods. If the carrier would be liable for anything short of 
negligence, causing injury to the person, then there might be some 
force in the arguments urged on behalf of the plaintiff. But it 
is quite plain on the authorities that carriers of persons are not 
insurers, and are only liable for injuries caused by their own 
negligence. Their liability for such negligence in the present 
case was expressly excluded by the terms of the contract. 
The cause of action stated in the declaration is the injury 

(4) L.E. 2 C.P. 339 ; 86 L.J.C.P. 170. (10) 5 Ex. D. 192. 

(6) L.B. 8 C.P. 14 ; 37 L.J.C.P. 3. (11) 52 L.J. Q.B. 640. 

(6) L.fi. 10 Ex. 358 ; 44 L.J. Ex. 234. (12) 8 B. & S. 971 & 9 B. & S. 844 ; 

(7) L.B. 8 Q.B. 57 ; 42 L.J.Q.B. 4. L.B. 2 Q.B. 412, & 4 q.B. 879; 86 L-J. 
. (8) 10 H. L. Caa. ; 32 L.J.Q.B. 241. Q.B. 181 & 38 L.J.q.B. 169. 

' (9) 8 App. Cas. 709 ; 52 L.J^Q.B. 152. (13) 9 S.C.B. 31 
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caused bj the defendants' negligence, and the agreement set out 

in the plea mnst be taken to refer to those circmnstances which 

alone wonld make the defendants liable, namely, snoh as would ^ g^^ ^^^ 

ahow that they had been goilty of negligence. 



KlLLT 
9. 



WiWMYBB, J., and Sie G. Inkis, J., concurred. 

Judgment for the defendants. 

Attorney for plaintifE : D. L. Levy. 
Attorneys for defendants: Damtrey 8f Oilder. 



Windeyer J. 
and 



LOMAX V. JABYIS. 

flowing waierSighU of riparian ownero—Mining Act (37 Vic, No, 13), tee, 15. 

Dealaradoa — 1. That the defendant wrongfully erected a dam and other obstrao- 
tions on a creek flowing through the plaintilTs ran, and thereby interrupted and 
obttructed the flow of water of the said creek, and diverted the stream from its 
natural course, and prevented the water thereof from flowing into and through the 
plaintiiPs run, whereby the plaintiif was deprived of the use of the water of the 
stream. 2. That the defendant fouled and polluted the said creek and the water 
therein, and caused large quantities of mud, sludge, and dirty water to be thrown 
and diverted into the said stream, whereby the said water became impure and 
mfit for domestic and other necessary purposes. 

Plea : That the plaintiff's run was Crown lands within the meaning of the 
Mining Act of 1874, and the said creek flowed through Crown lands. And 
the defendant was the holder of a miner's right and of a water right, issued in 
accordance with the said Act and the regulations thereunder. And whilst he 
was holder of the said miner's right and water right, the defendant cut, con- 
structed and ujed certain water-races for gold-mining purposes through and upon 
the plaintifF's run, and took and diverted water from the said creek, and used 
the same for gold-mining and domestic purposes in such manner and in such 
q[nantity as provided for by the said Act and the regulations thereunder, which 
are the alleged trespasses. 

Held, on demurrer : — ^That the plea is no answer to either count. The first 
ooimt complains of an entire stoppage by the defendant of the flow of water 
in the creek. The second complains of a fouling of the water. The plaintifF, as 
riparian owner, is entitled to have an undiminished flow of water in its natural 
state, subject only to reasonable use by other proprietors. Neither at Conunon 
Law, nor by the Blining Act, is the defendant justified in stopping the flow of 
numing water or in fouling it. Judgment for the plaintiff. 



Oei. 29, 80. 



Martin C.J. 
Faucett J, 

and 
Wxndeyer J. 



288 CASES AT LAW. [N. S. W. E. 

1886. DxHUBBiB. Declaration : — ^That the plaintiff was possessed of 

LoKAz a certain run or station called Errowanbang, and was entitled to 
Jabvib. ^^® *^® ^^^ ^^ * creek or stream of water called tlie Flyers 
Creekj which flowed through the same^ for the plaintiff^ his 
family and servants^ his sheep and cattle and horses to drink, and 
for other purposes. And the defendant wrongfully made and 
erected a dam and other obstructions in and upon the said creek 
or stream, and thereby interrupted and obstructed the flow of 
the water of the said creek or stream into and upon the said run 
of the plaintiff, and wrongfully diverted the said stream from its 
natural course, and prevented the waters thereof from flowing 
into and through the plaintiff^s said run. Whereby the plaintiff 
has been, and still is deprived of the use of the water of the said 
creek or stream for himself J his family and servants, his sheep 
and cattle and horses to drink, ^nd for other purposes, and 
has been, and still is hindered from enjoying the use of the said 
creek or stream in so ample and beneficial a manner as he other- 
wise would have done, and his said run or station has been 
diminished in value, and he has suffered great loss and expense 
in removing his sheep and cattle and horses, and in cutting 
races, and in procuring other water for the use of his family and 
servants, his sheep and cattle and horses to drink, and was 
otherwise greatly injured. 

2. That the plaintiff was in possession of a certain run or 
station called Errowanbang, and was entitled to have the use of 
a creek or stream of water called the Flyers Creek, which flowed 
through the same, for the plaintiff, his family and servants, 
his sheep and cattle and horses to drink, and for other purposes. 
And the defendant wrongfully fouled and polluted the said creek 
or stream and the said water therein, and caused large quantities 
of mud and sludge and dirty water to be thrown and diverted 
into the said stream. Whereby the said water in the said creek 
or stream became impure and unfit for domestic and other 
necessary purposes, and the plaintiff, his family and servants^ 
his sheep and cattle and horses were, and are, deprived of the 
use and benefit of the said creek or stream of water, and the 
plaintiff suffered the losses and damages in the first count men* 
tioned as therein set forth. 
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Plea. And for a fourth plea, the defendant says that at the 1885. 
time of the committing of the alleged grievances, the said run or Lokaz 
station of the plaintiff was Crown lands within the meaning j^yih 
of the Mining Act of 1874; and the said oreek was a stream 
situate in and flowing through the said run or station of the 
plaintiff, and other lands, being Crown lands within the meaning 
of the said Act. And the defendant was the holder of a miner's 
right, and also of a water right, issued in accordance with the 
provisions of the said Act and of the regulations made there- 
under. And whilst he was the holder of the said miner's right 
and of the said water right, and whilst the same were in full 
force and effect, the defendant cut, constructed, and used certain 
water-races for gold-mining purposes, through and upon the said 
station or run of the plaintiff, and took and diverted water from 
the said creek, and used the same for gold-mining and domestic 
pnrposes in such manner and in such quantity as provided for by 
the said Act and the regulatioAS made thereunder, which are the 
alleged trespasses. 
Dbmussib. 

0. B. Stephen, for the plaintiff, in support of the demurrer. ^^ ^ ^^^ 
The plea is no answer to either count of the declaration. The 
defendant, as holder of a miner's right and a water right, has no 
greater privileges than a riparian owner would have. He is not 
justified in erecting a dam, and thereby stopping the flow of the 
water through our land. 

Sogers, for the defendant, in support of the plea. Although 
we use the whole of the stream, we are not responsible if we 
have acted under the authority conferred by the Act and regula- 
tions. Sub-sect. 2 of sect. 15 (1) gives power to the miner 
to divert water from any stream. By sect. 66, sub-sect. 2, of the 
Mining Act (87 Yic. No. 18) regulations may be made by the 

(1) 37 Vio. No. 18, sect. 15, sub- for gold-mining puipoaei, through and 

sect 2, " Eyery holder of a miner's upon any Crown lands, and to take and 

zighty shall, subject to the provisions of divert water from any spring, lake, pool 

the A.ot and regulations thereunder, be or stream, situate in or flowing through 

entitled to the following rights and such lands, and to use such water for 

privileges, viz. : — ^To cut, construct, and gold-mining and domestic purposes." — 

Qse water-races, dams and reservoirs, 2 01. 8tai, 1440. 
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^^^' Mining Board " for regulating the cutting, constructing, use 
LoHAx and maintenance of races, dams and reservoirs, upon Crown 
Jastis. IftiidB included within any proclaimed goldfield,'* and hj sub- 
sect. 8 of the same section, " for regulating the mode in which 
the rights and privileges of the owner of claims and of races, dams, 
reservoirs and easements enjoyed under a miner's right, may be 
exercised or enjoyed;" and by sub-section 11, "for regulating 
the mode of construction, and materials and strength of em- 
bankments of dams and reservoirs used or to be constructed by 
virtue of a miner's right." Reg. 67 of the Regulations of 29th 
December, 1875, prescribes the sizes of the sluice-head to be 
used as a gauge or measurement by miners diverting or using 
water. [Stephen : Sub-sections 9 and 16 of section 66 of the 
Mining Act give power to make regulations for preventing the 
accumulation of sludge, and for preventing the defiling of water 
used for domestic purposes.] If we have exceeded the powers 
conferred on us by the Act or regulations, the plaintiff should 
now assign the excess. 

Stephen, in reply (as to section 1 5, sub-section 2) : That section 
only authorises a reasonable use of the stream, as at Common 
Law ; it does not justify the erection of a dam totally interrupt- 
ing the flow of water. The plea purporting to answer both 
counts, if it is bad as to one, it fails altogether. 

Oct. 80. Sir J. Martin, C.J. I have had some difficulty in coming to 

Martin C J. any conclusion with reference to the first count, in consequence of 
it not appearing very clearly, from the language used there, that 
the plaintiff was complaining of an entire deprivation of the 
water of this creek. The second count is not in the same terms 
as the first, and, as to that, the same difficulty has not arisen* 
On the whole, I have come to the conclusion that the first count 
must be interpreted to mean that the plaintiff is complaining of 
the entire stoppage of the stream, and an entire deprivation of the 
whole of the water of the creek. The declaration runs thus. [His 
Honour read the declaration above set out.] The creek is there 
described as containing permanent water, and as a creek flowing 
and running through the plaintifPs land, not as a chain of water- 
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liolefi. The complaint is not limited to any partionlar part of the 1^5. 

stream, or to any particular water flowing there, but is for the Louax 

wrongful diverting of the whole of the stream. The plaintiff jaiJVib. 

says that the defendant prevented the whole of this stream from Martin C.J. 

flowing through his land. My hesitation was caused by the 

words — " Whereby the plaintiff has been, and still is, deprived 

of the use of the water of the said creek or stream, for himself, 

lus family and servants, his sheep and cattle and horses, to 

drink and for other purposes, and has been, and still is, hindered 

from enjoying the use of the said creek or stream in so ample and 

beneficial a manner as he otherwise would have done,'' because 

it is consistent with them that the plaintiff had a partial 

dominion over the stream, notwithstanding the acts of the 

defendant complained of. But, taking the whole count together, 

I have come to the conclusion that what is there complained of 

is the entire deprivation of the plaintiff's right to use this 

stream. That is consistent with the allegation in the first count 

that the plaintiff '' has been, and still is, deprived of the use of 

the water of the said creek or stream.^' He may say^that he has 

been hindered from using it in as ample or beneficial a manner as 

he could otherwise have done; but this expression, which would 

seem at first sight to refer to a partial obstruction, when taken 

with the rest of the count, justifies us in interpreting it to 

mean that the plaintiff complains of an entire stoppage of this 

^ream. 

In the second count the plaintiff complains as follows. [His 
Honour read the count as above set forth.] To this declaration, 
consisting of these two counts, the defendant has pleaded that 
the run of the plaintiff was Crown lands ; that the creek was a 
stream flowing through such run, being Crown lands ; that the 
defendant was the holder of a miner's right and a water right, 
issued in accordance with the Statute. [His Honour read the 
plea as above set forth.] Now, the question which we have to 
determine is whether that plea is an answer to either of these 
connts. 

The rights of riparian owners have been the subject of 
umnerous decisions. Many of these were determined in the 
mother country and many by Courts in America, whose decisions 
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1885. on snch points are referred to in England as of veiy Ugh 
LoicAz anthority. In the case of Garlyon v. Lovering (2) the rights of 
Jabvib. riparian proprietors are stated in two or three words in the 
MarHu C.J. judgment of Watson, B., p. 798 : ''The plaintifE, as a riparian 
proprietor^ has a right to have the water of his natural stream 
run through his land in its accustomed purity, without being 
polluted by any riparian proprietors or others higher up the 
stream.^^ As to the right of a riparian owner to have the stream 
flow through his land in its natural state, we have a decision by 
eminent judges in the Privy Council in the case of Miner v. 
Qilmov/r (8), the head-note of which case is as follows : — " Every 
riparian proprietor has a right to the reasonable use of the 
water flowing past his land, namely, for his domestic purposes 
and for his cattle, and this, without regard to the effect which 
such use may have, in the case of a deficiency, upon proprietors 
lower down the stream. He has also the right to the use of the 
water for any other purpose, provided he does not thereby inter* 
fere with the rights of other proprietors, either above or below 
him. Subject to this condition, a riparian proprietor may dam 
Up the stream for the purpose of a mill, or divert the water for 
the purpose of irrigation. But he has no right to interrupt 
the regular flow of the stream, if he thereby interferes with the 
lawful use of the water by other proprietors, and inflicts upon 
them a sensible injury." 

The whole of the law on this subject was gone into at greater 
length in the case of Mason v. Hill (4), where numerous cases 
were quoted and citations given from them. At page 19 is a 
dtation by the Court of a passage from a judgment of Lord 
Ellenborough, as follows : — " Independent of any particular 
enjoyment used to be had by another, every man has the right 
to have the advantage of a flow of water in his own land, 
without diminution or alteration. But an adverse right may 
exist, founded on the occupation of another ; and* though the- 
stream be either diminished in quantity, or even corrupted in 
quality, as by means of the exercise of certain trades, yet if the^ 
occupation of the party so taking or using it have existed for so 

(2) 1 H. & N. 784 J 26 L.J. Ex. 251. (3) 12 Moo. P.C.C. 131 ; 83 L.J.P.C.98. 
(4) 5 B. & Ad. 1. 
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long a time as may raise the presumption of a grants the other ^^^' 

pariy, whose land is below^ must take the stream subject to such Lomax 

adverse right.'* The latter part of this passage only refers to jabvib. 

the case where there exists a grants or a user from which a grant MartmCJ. 

may be presumed. Another case is that of Embrey v. Owen (5), 

where the Court, after citing with approval a passage from 

Keni^s Oommentaries, says : — " The right to have the stream to 

flow in its natural state, without diminution or alteration, is an 

incident to the property in the land through which it passes ; 

but flowing water is pvhlid juris, not in the sense that it is a 

hontim vacans, to which the first occupant may acquire an 

exclusive right, but that it is public and common in this sense only, 

that an may reasonably use it who have a right of access to it, 

that none can have any property in the water itself, except in 

the particular portion which he may choose to abstract from the 

stream and take into his possession, and that during the time 

of his possession only : see 5 B. & Ad. 24. But each 

proprietor of the adjacent land has the right to the usufruct 

of the stream which flows through it.*' There are many other 

cases to the same effect, in one of which, Hodghinaon v. JEnnor 

(6), Cochbtim, C. J., says : — '^ This case has been very ingeniously 

argued by Mr. Coleridge, but it is plainly distinguishable from 

the authorities on which he relies, and falls under the class to 

which the maxim * sic utere tiw ut alienum non l<jedas^ is 

applicable. In Chasemore v. Richards (7 H.L.C., 349) it was 

decided that, until water rises to the surface of land, the law 

gives no right of action to a party who has suffered by its 

abstraction. But in the present case the right of the plaintiff 

cannot be disputed, for it is f oimd that he and those he represents 

have always had a right to have the water in question flow in its 

accustomed course and purity. Then, by the act of the 

defendant, the water has been polluted and fouled, which, being 

once an asc.ertained fact, it makes no difference that, by the 

manner in which defendant discharges the polluted water from 

his works, it goes over the surface of the buddies, from whence 

it flows a certain distance over the limestone formation until it 

arrives at the plaintiff's watercourse." 

(6) 6 Ex. 85S ; 20 L.J. Ex. 212. (6) 4 B. & S. 289 ; 82 L J. Q.6. 231. 
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1885. Now all these cases show that a riparian proprietor has a right 

LoMAx to have the water of a stream flowing through hj^ land in an 

jABvis. nndiminished quantity and in its natural state^ subject to a 

Martin C.J. reasonable use of the same for purposes of irrigation^ turning 

water wheels^ watering cattle^ and domestic use. But such use 

must be reasonable j it must not have the effect of depriving the 

persons lower down of the use of the stream. If in dry season 

the volume of water is diminished, the stream cannot be used if 

the effect would be that people higher up would take all the 

water. 

Now, what is complained of here is the stoppage of the flow of 
this water altogether, the deprivation of the right of user by 
persons lower down the stream. The flow of water is cut off 
altogether. That clearly gives a right of action, unless there 
has been a grant to the defendant of a right to do this thing, or 
unless the defendant has done it by virtue of an Act of Parliament. 
In order to see whether the Legislature has given this power, 
we must look at the Mining Act. We have been referred to the 
15th section of that Act (1). 

Now it is contended that under the powers conferred by that 
enactment and the regulations which were made by the Mining 
Board pursuant to section 66 of the Act, what the defendant did 
he was authorised to do. Even if the cutting the race or making 
the dam totally stopped the flow of the water and prevented the 
stream from following its course, then it is contended that this 
Act authorises those things to be done, and that the plea, which 
is based on that enactment and the regulations made under it, is 
a sufficient answer to the declaration. 

I am of opinion that that plea is not an answer to a complaint 
of the kind made here. In order to show a right in the defendant 
to do things like those alleged in the declaration, amounting to 
a direct invasion of a Common Law right, the enactment must be 
clear and explicit. There must be a clear power given to the 
holder of a miner's right in certain cases to entirely divert a 
stream from its natural course and to use the whole of it. The 
section referred to of this Act, on the contrary, recognises that 
there are rights possessed by the proprietors of land lower down 
the stream. Their rights are sought to be protected by provisions 



VOL. VI.] CASES AT LAW. 245 

M to tie way in whicli sludge is to be sent down, and the way 1SS6. 
in wUch the water is to be taken from the stream. The Legis- Loicat 
lature did not intend to give to the holder of a miner^s right the Jabvis. 
power to take the whole of the water of any stream. But that is Martin C.J. 
what was done here, and what is sought to be justified. 
Although it is said in the plea that the defendant " took and 
diverted water from the said creek, and used the same for gold- 
mining and domestic purposes, in such manner and in such 
quantity as provided for by the said Act and the regulations 
made thereunder,'' that does not render the plea good, because 
the matter complained of is a total deprivation of the water. The 
statement that the defendant acted under powers conferred by 
the regolations affords no answer to the action so far as regards 
the first count. 

As to the second count, plainly the same conclusion must be 
arrived at. The second count complains of the wrongful fouling 
and polluting of the creek. The plaintiff is entitled to have the 
water of the stream sent to him in a pure state, in a state not 
fonled or polluted in any way, and only subject to a reasonable 
use by other proprietors. I see no clause in this Act giving 
power to the owner of land to foul a stream, or for a Mining 
Board to pass regulations empowering a person to do so. On the 
contrary, there are regulations giving power to the Board to 
prevent that being done, and to prevent injury being caused 
by holders of miner's rights. Inasmuch as there is no 
authority to take water from the stream, or to pass it on 
to the proprietors lower down in an impure state, I am of 
opinion that the plea is no answer to either count of the 
declaration. 

Paucktt, J. I am of the same opinion. I entirely concur FawsettJ. 
with his Honour in thinking that the first count deals with a 
total diverting of the stream. The matter complained of is not 
a mere diverting of portion of the water by means of sluices, but 
an entire stoppage of the flow of the water. The question is 
whether a miner has the right to divert the stream into another 
channel, so as to deprive the lower riparian owners of the water 
altogether. 
ir.S.W.E., Vol. VI., Law. S 
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jAsns. 
Faucett J. 



The law with respect to this is laid down as applicable to 
running streams ; and there may be some difference with respect 
to streams which are intermittent, or which are dry during some 
portions of the year. 

No doubt the proprietor is entitled to the ordinary use of the 
stream for ^^ domestic purposes, for his cattle, and this without 
regard to the effect which such use may have in the case of a 
deficiency upon proprietors lower down the stream '* : Miner v* 
Oilmour (3). But he may not deprive proprietors lower down of 
the water altogether. In the pleadings, the stream is treated as 
one constantly flowing ; and the defendant, in his plea, claims a 
right to divert it, and send it into another channel. That cau 
not be done. Some regulations have been referred to, but they 
do not in any way justify the defendant in what he has done. 
They seem to me to provide for regulating tiie quantity of 
water which may be taken, according to the character of the 
stream, and according to whether the supply of water is copious 
or not. But such regulations give no authoriiy to divert the 
course of the stream. 

With respect to the other count, the plea also fails as a 
justification. There is nothing in either the Act or the regulations 
which gives the owner of a miner's right authority to pollute a 
stream so as to send it down to a lower riparian owner in other 
than its natural state. If the use of machinery has the effect of 
polluting the water of a stream, such use must be discontinued^ 
The mere user will not justify the pollution of the water. The 
plea is therefore no answer to either of the counts of the 
declaration^ 



Innes J, SiR G. Innes, J., concurred. 



Judgment for plaintiffs 



Attorneys for plaintiff : Oannon 8f McLaughlin, 
Attorneys for defendant : Pigott 8f Trickett. 
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McKINNON V. Thb COMMISSIONEB of RAILWAYS.* 1885. 



Negligmi eo J Kre eam99d 6y jparii fntm a tUam loeomoiio** Avkg. 10, 11. 

Tha pUintiff brought this action to zeooTor damagee for the Betting fire to __ / • p j 
liis grau by aparks irom a steam locomotive. The eyidence was that the looo- j^cett J. * 
motiTe (which was one generally used for passenger trains) was dragging a goods and 

tain 1^ asteep incline through the plaintiff's land. A high wind was blowing, Innes J. 
which impeded the progress of the train. When partly np the incline the 
engiiie was unable to proceed further, and the wheels slipped round rapidly. 
Three times the attempt was made, but unsuccessfully, to surmount the incline. 
Hie fire on the plaintiff's land was first seen near the place where the engine 
stopped. It was preyed that the latest appliances for arresting sparks were 
fitted on the eng^e, and that a heayier load had on former occasions been 
dngg^ up the incline by the same engine. Verdict for the plaintiff. 

EeUL (Jiuief, J., dissenting), that the verdict was against the evidence. 

Dkclabation. The plaintifE saed the CommiBsioner of Rail- 
ways for that he was possessed of certain lands near to a rail- 
way used by the defendant for the purpose of driving along the 
same^ among ofiher things^ locomotive engines^ trucks^ waggons^ 
and carriages ; and the defendant was possessed of locomotive 
engines containing fire and burning matter^ which were being 
driven along the said railway^ together with such trucks^ ^ag- 
gons^ and carriages on the said lands of the defendant^ near to 
the said lands of the plaintiff^ under the management of the 
defendant. And the defendant so negligently and unskilfully 
managed the said trucks^ waggons^ and carriages^ and so care- 
lessly and unskilfully conducted the traffic upon the said railway 
of the trucks^ carriages^ and waggons, and so badly regulated 
the loading and travelling of the said trucks^ waggons, and car- 
riages upon the 'said railway, and so unskilfully and negligently 
managed the said engines, and the said fire and burning matter 
therein contained, as aforesaid, and the said engines were po 
insufficiently and improperly constructed, that on divers days 
and times sparks from the said fire and portions of the said 
burning matter escaped, flew, and fell from the said engines to 
and upon the said lands of the plaintiff, whereby the said lands 
of the plaintiff were set on fire, and by reason of the premises, 
the grass, crops, and fencing which were thereon were destroyed, 

* Decided last term. 
8 2 
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^^^' and the plaintiff lost the use and enjoyment thereof ; and the 



McKixNON sheep of the plaintiff which were then depasturing npon the said 
Com. o7 gn^ss lands became greatly deteriorabed in valae^ and the plaintiff 
Bail WATS. ^^8 compelled to dispose of a portion of the same at a lower price 
than he otherwise could or would have done, and some of the 
said sheep died, and were wholly lost to plaintiff ; and the plain- 
tiff was put to great expense and trouble in endeavouring to 
arrest the progress of the said fire, and in extinguishing the same, 
and has been otherwise greatly injured. 
Plxa. Not guilty. 

The action was tried at the Wagga Wagga Assise Court, 
before his Honour Sir W. Manning. Verdict for the plaintiff. 
Damages, 120Z. The evidence given at the trial is stated in the 
judgments of the Court given below. 

Salomons, Q.C {PUeher with him), for the defendant, now 
Aug. 10. (Aug. 10) moved to make absolute a rule nisi for a new trial, on 
the ground that the verdict was against evidence. 

Barley, Q.C. ((?. B. Simpson with him), for the plaintiff, 
showed cause. 

Our. adv. vuU. 

Aug. 11. On August 11, the following judgments were delivered, the 
Court (Innes, J., dissenting) making the rule absolute : — 
Martin C.J. SiB J. Mabtin, C.J. This was an action brought against the 
Commissioner for Railways to recover damages for an injury sus- 
tained by the plaintiff by reason of his fencing and some of his 
crops being set fire to and destroyed by sparks or pieces of coal 
falling on his land from a railway engine, which the declaration 
stated was negligently managed and improperly constructed. 

It appears from the evidence that opposite the plaintiff's land 
there was a rather steep incline— a gradient a great deal heavier 
than in most other parts of the line — and that on the occasion in 
question, for some reason or other, the engine was not able to 
drag the load which it then had up that incline. Twice the 
attempt was made, and on each of these occasions the driving- 
wheels of the engine revolved without progressing. After that, 
it was found necessary to divide the train into two parts, so as 
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to enable first one and then the other part to be dragged np the ISS5. 
incline. On the first of those two attempts sparks escaped from McKinnoit 
the engine^ but no fire appears to have been communicated to q^^' ^^ 
the plaintiff's ground — at all events, nothing was set fire to. But Ra^ilways. 
after the second attempt, the plaintiff's fence or grass seems to ^^''^^ ^••^• 
have taken fire, and although efforts were made to get the fire 
under as speedily as possible^ damage was done which the jury 
estimated at 1202., they being of opinion that a substan- 
tial case of negligence had been made out, either in the wrong 
construction of the engine or in the negligent management of it. 

A rule nisi to set aside the verdict having been granted, on 
the ground that the verdict was against the evidence, on the 
argument before the Court now, it has been contended by the 
defendant's counsel that all the appliances which science has 
pointed out were used in this particular engine and on that par- 
ticular occasion, in order to prevent or keep under as niuch as 
possible the escape of sparks. The evidence in favour of that 
view appears to have been all one way. Whether any individual 
member of the jury had any knowledge of his own about those 
matters cannot be said. If any of them had such knowledge, of 
course it would not have been proper for them to have allowed it 
to influence them, unless the person having that knowledge went 
into the witness-box and gave evidence in the ordinary way. The 
evidence on that point was all one way — ^that is to say, that all 
means which science had pointed out for the purpose of preventing 
damage being done by the escape of sparks from a railway engine 
were used on that particular occasion. 

But it was contended on the other side that, however that may 
be, there was negligence by the using of an engine which the 
result showed was not sufficiently powerful to drag up that incline 
the load then attached to it. It is further said that the conse* 
quence of that want of power was that the driving wheels revolved 
without progressing, and that some jerking motion was conmiu- 
nicated to the machinery which sent up into the smoke-box a 
larger quantity of pieces of coal or sparks than otherwise would 
have gone there, and that so the danger which at all times might 
arise from the escape of sparks into fields alongside a railway line 
was increased by the negligent conduct of the defendant in send- 
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1886. iug that infiufficient eng^e^ or an engine whicH had too Isrge a 
McKiNNON load to be hauled fay it. 
Com! of ^^^ question to be considered now is whether the jury were at 
Railways, liberty^ on considerations such as those^ to find a verdict for the 
MaH\n . . pj^jj^^^ After very careful consideration, and with every desire 
to uphold the verdict, I have come to the conclusion that the jury 
were wrong in taking the view that they did take. There oan 
be no difficulty in a jury considering such a question as to 
whether the appliances for the checking or holding back or 
diminishing the escape of sparks from a railway engine had been 
used. A question of that kind is a simple one, depending on the 
evidence of witnesses conversant with such matters. A jury 
would have no difficulty, after hearing the testimony of compe- 
tent persons, in deciding whether there had been negligence in 
that respect. It appears that no contrivance has yet been 
invented which would, while it prevents altogether the escape of 
sparks from the funnel of an engine, at the same time allow the 
work of that engine to be performed with reasonable speed. The 
evidence was, no doubt, that the escape of sparks could be 
checked altogether ; but so far as experience shows, it would be at 
the expense of diminishing the speed so greatly as to make it 
impossible for an engine to drag an ordinary load along the 
track. So that, applying the best means which science has 
pointed out, there is still a liability for sparks to escape at all 
times. 

If the jury in this case found that the injury arose from an 
escape of sparks that could have been prevented, the verdict is 
manifestly against evidence, which was all one way. If, on the 
other hand, the jury found that the injury arose from iusuJ9S- 
ciency of the engine power, bearing in mind the load dragged ou 
that occasion, I am of opinion that the jury went into a consider- 
ation that it was not open for them on this declaration to take 
into account. First, we have to consider what was the cause of 
the engine's slipping on that occasion. Did it arise from the 
violence of the wind, which diminished the hauling power of the 
wheels on the line 7 Did it arise from a heavy wind that was 
then blowing, and which held back the train ? Did it arise from 
the non-supply of coal in sufficient quantity to generate sufficient 
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steam f These are a few of the considerations that enter into a i^^- 
matter of this kind, and there might be others. Then, the jury McKinnon 
would have to consider what was the precise amount of power an q^^' ^j, 
engine would require for a particular line. There is no evidence K-^^ii-wats. 
what the weight of the trucks was, nor of the power of the *''^'* ^'^' 
engine. Some vague reference was made to bogie engines and 
other engines, but that could not have conveyed any clear informa- 
tion to the jury. Yet it has been contended that on those uncer- 
tain elements the jury are to be held to have the power to say 
whether or not the engine was the right engine, and whether or 
not the load was too large a one. In other words, it was sought 
to cast upon the jury on all occasions of this sort the determina- 
tion of a scientific question — first, by the evidence of unprofes- 
sional people, and, secondly, on information of the very vaguest 
kind. Further, there is no evidence in this case as to the 
quantity of sparks that were thrown out on this occasion — 
whether they were more or less than on other occasions. There 
is no evidence that the quantity was greater than it would have 
been if the load had been less. There was, on the contrary, some 
evidence the other way. Yet it has been contended that, because 
the jury may have surmised that a larger quantity of sparks was 
thrown out by reason of the wheels revolving without progressing 
—therefore, they were to be held justified in coming to the con- 
clusion that there was negligence. If we were to uphold a ver- 
dict of that kind, we would be doing nothing more nor less than 
handing over to a jury absolute power to decide in all cases 
where damage is done by sparks from a railway engine, whether 
the plaintiff was to recover or not. 

Although my sympathies are with the plaintiff in this case, 
who has lost considerably and may be a poor man, still we have a 
duty to discharge to the public, and, in the discharge of that 
duty, it seems to me that it would be exceedingly dangerous to 
open up so wide a field for the discretion of the jury in matters of 
this kind. I think that this rule ought to be made absolute, and 
the verdict set aside. 

Faucbtt, J. There is no doubt whatever that in cases of this Faucett J. 
kind the Court rarely disturbs the verdict of the jury, because 
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^^^ tke qnestion whether there was negligence or not is essentially 
McEiNKON a qnestion for the jnry. In this particular case I feel a greater 
Com! of difficulty, in consequence of the report made to the Court by hia 
RAiLWATg. Honour Sir William Manning, before whom the case was tried, 
that he was not dissatisfied with the verdict— a report that neces- 
sarily, in ordinary cases, greatly influences the Court. But, on 
considering this case, and the evidence that has been read to 
us, and having heard the arguments, I confess that I cannot 
see any principle on which the verdict in this particular case can 
be supported. 

The main ground of an action of this kind is that sparks have 
escaped from an engine by negligence. The escape of sparks 
alone is not evidence of negligence. No invention has yet been 
discovered which will totally prevent the escape of sparks from 
locomotive engines. An Act of Parliament having allowed the 
use of engines propelled by steam, we must take it that the 
escape of sparks from such eng^es is also allowed. In other 
words, it is not illegal for sparks to escape from locomotive 
engines, and such escape is not of itself evidence of negligence. 

The members of a jury are called upon frequently to decide 
the result of scientific evidence. They are called upon to decide 
as to the effect of such evidence, and to give a verdict for the one 
side or the other. I cannot see how they can be limited in their 
right to investigate any matters of that kind. But in this par- 
ticular case they had no real, tangible, substantial evidence to go 
upon. We have this clear, uncontradicted evidence, that the 
engine was that commonly used on the line. It was the engine 
used on ordinary occasions on the Une. The fact that it was 
generally used without exception was evidence that it was the 
proper engine for the kind of work then being done. We have this 
further Evidence, that the load was not so great as the same engine 
was accustomed to draw on the line, and up that particular in- 
cline, without any accident occurring. That evidence appears to 
me to be preponderating and overwhelming in favour of the 
defendant. There is, then, no evidence of negligence in the use of 
this engine. 

We now come to the real difficulty of the case. It is said 
that the load was too great on this occasion, and that the slipping 
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ronnd of the wheels distnrbed the coal or ashes in the fire-box, 1885. 
and cansed the sparks to issue. The result of this would be to McKinnon 
leflsen the fire, and so counterbalance the effect of the slipping, q^^' ^^ 
I admit that that evidence was for the jury, but it is all one way. Bailwats. 
Are we to be told that there has been negligence, when the driver ^^*** •'^" 
liAs used the same engine on the line with the same load on 
different occasions without any accident happening f 

There is evidence, and strong evidence, that there was a high 
wind blowing on the day in question. There is evidence that 
that wind would affect the engine going up the incline. The 
wind would affect it whether it blew in front or on the side. 
Tliis cansed the slipping round of the wheels, and caused the 
stirring of the fire in the fire-box. Then we are called upon to 
say that that the slipping round of the wheels caused by the strong 
wind is evidence of negligence. That is a most intangible ground 
on which to rest the verdict of the jury. There is another cir- 
cmnstance. The sparks on escaping were carried by the high 
wind that was blowing a distance &r beyond which they would 
ordinarily be carried. There was no negligence on the part of the 
defendant in clearing the ground between the railway and the 
fences. The high wind that was blowing carried the sparks beyond 
what was considered sufficient, under ordinary circumstances, to 
protect the owners of adjoining land from fire caused by the escape 
of sparks. The conclusion I have come to is, that the fire arose 
from some extraordinary cause— amounting to an act of God. It 
seems to me, on the evidence, that the fire was caused by the 
high wind which prevailed on that particular day. Taking all 
the circumstances into consideration, if this verdict is allowed to 
stand, it would amount to saying that the Court wiU in no case 
interfere with the verdict of a jury. 

Sib G. Innbs, J. I have the misfortune to differ from their innes J. 
Honours in regard to the course that ought to be taken. In my 
opinion, the evidence shows that the engine could not, at the par- 
ticular spot where the fire occurred^ pull the train up the incline, 
although it was said to have behind it a lighter load than on 
some previous occasions had been hauled over exactly the same 
line. The train was what was called a '* mixed '^ train — ^a goods 
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^^5- train with some passenger carriages attached to it. There was a 
McKiNNON strong wind blowings which^ apparently, impeded the train, and, 
Com! of ^^ donbt, if the evidence was trne that the load was lighter than 
Bailwats. ^Jj^q same engine had on previous occasions drawn over the same 
incline, apparently the stoppage of the train was mainly attribu- 
table to the force of the wind. 

With regard to the question of the spark-arresters, there was 
no question raised, at all events in the arguments now, but that the 
spark-arresters used were really the best known to science. 
Therefore, it was clear, and I am entirely in accord with their 
Honours on that point in the case — ^that no negligence was shown 
by reason of any deficiency in the spark-arresters. But, as I 
view the case, the plaintiff relied on the fact that the power of 
the engine was insufficient, and, as one of the witnesses stated 
— ^a man who had had some practical acquaintance with the matter, 
and who did not seem to have been contradicted — ^by reason 
of the stoppages a disturbance of the fire would be caused, an 
undue draught created, and there would be a consequent greater 
emission of sparks than otherwise would have taken place. That 
being so, it was to that that the plaintiff's witnesses attributed 
the happening of the injury. The insufficiency of the engine 
power was, therefore, the particular negligence relied upon. 

"What we have to consider is, was there evidence to go to the 
jury in support of this case ? Not whether we would have returned 
the same verdict on the same evidence or not, — ^but whether 
there was evidence to which we could look, and which is sufficient 
to support the verdict of the jury. There was evidence that for 
different kinds of trains — ^passenger, goods and mixed trains— 
there were generally used, and proper to be used, different kinds of 
engines. For a passenger train, an engine of greater speed and 
less power; for goods trains or mixed trains, engines that were con- 
structed less for the purpose of speed, but which had greater 
haulage power. In this case the engine used was what was 
ordinarily called a passenger train engine. 

It was said, no doubt, that such an engine had usually been 
attached to such a train as the one in question, going over the 
same line, and inasmuch as no mishap had hitherto occurred 
under those circumstances, it was argued that it was not only 
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nsiial, bnt also proper. It seems to me that there is a lack of ^^^ 
Ic^cal sequence in an argument of that kind. A thing might MgKixnon 
often be done> and for a long time no mishap occur ; but it by no q^^] ^^ 
means followed that it was necessarily the proper kind of engine Bailwats. 
that was used on this occasion. To apply a famiUar colloquial ^^* 
expression^ it might possibly have been more of good luck than 
of good management that on previous occasions no mishap of 
this kind had occurred. As a matter of fact, in this case the 
engine was clearly unable to cope with the difficulties it had to 
encounter. There was a strong wind blowing, it was said, but 
in argument it has not been suggested that the wind — unusually 
strong, perhaps, as it was — ^was of such violence to make it what 
was considered to be ^^an act of G-od^' which exonerated the 
defendant in a case of this kind from the performance of his 
duty, and against which, in point of fact, he could not be expected 
to provide. 

With regard to that matter, it appeared from the summing-up 
of his Honour Sir William Manning, and the case as now pre- 
sented to us, that that very question was left to the jury — 
whether the wind was of such extreme and unusual violence as 
to have caused the stoppage of the train, and the jury must be 
taken to have found in the negative with regard to that matter. 

Then comes the question whether or not there was an engine 
of sufficient power attached to the train. It seems to me that 
there was evidence to go to the jury that the defendant had 
failed to furnish the train with an engine of sufficient power, and 
that in consequence of its inability to draw the train up that par- 
ticular incline there was the disturbance of the fire, which 
brought about a greater emission of sparks than ordinarily. The 
evidence shows that there were no less than three attempts to 
get over that particular incline. There was repeated failure, 
and then, at that particular place, the fire occurred. There was, 
in my opinion, evidence to go to the jury to connect the happen- 
ing of the injury with the negligence. 

For those reasons, I am obliged to differ from their Honours. 

Rule absolute ; costs to abide the event. 

Attorneys for plaintif : Garland 8f Anderson, 
Attorney for defendant : Williams, Crown Solicitor, 
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1886. NATLOE r. SLATTEET. 



Nw, 23. JTuniciiMiMiM Act of 1867 (81 Vie. No, 12), $«e. ISB-^ValidOy of hy-Uw^ 

Regulating interment of dead, 
Martin C.J« 
Faucett J. The defendant was oonvioted before magistrates of a breach of a by-law of 

and the borough of Petersham, which prohibited the burial '' of corpses in any existing 
Innee J. cemetery now open for burials, within the distance of 100 yards from any public 
building, place of worship, schoolroom, dwelling-house, public pathway, street, 
road, or place whatsoever within the said borough." It was admitted that 
Petersham was not a populous locality : and that the effect of enforcing the 
by-law would be to close the cemetery for burials. 

The defendant having appealed on the ground that the by-law was un- 
reasonable : — 

Held, that the Court was concluded by its decision in Brooke t. Belvsyn 
(3 N.S.W. IfcB. 256). The point whether the by-law was reasonable or not 
was before the Court in that case. Although the locality is not at present 
populous, it will probably become a populous one. Appeal dismissed. 

Appbal from the decision of Mr. O'Malley Clarke^ S.M.^ fining 
the defendant (appellant) hi. on the information of the respondent^ 
Inspector of Nnisances for the borongh of Petersham^ that on 
Jnne 27^ 1885^ the defendant caused the dead body or corpse of 
Anne Slattery to be interred in the Roman Catholic Cemetery^ 
Petersham^ within the distance of 100 yards from a public street^ 
in breach of a by-law of that municipality. 

The by-law was in the following terms :— ''No corpse shall be 
interred in any existing cemetery now open for burials within the 
distance of 100 yards from any public buildings place of worship, 
schoolroom, dwelling-house, public pathway, street, road, or 
place whatsoever within the borough.'' 

It was admitted that the cemetery in question was situate 
within the suburban borough of Petersham, and was vested in the 
authorities of the Roman Catholic Church alone, and had been 
used since 1862 for the interment of members of the Boman 
Catholic &ith only ; that the defendant had purchased in 
January, 1879, in perpetuity, the land in which the said corpse 
was interred as a permanent burial place for members of his 
family ; that a valuable monument had been erected on the said 
land by the defendant ; that the defendant had on the day 
named in the information caused the dead body of Anne Slattery 
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to be interred in the said cemetery^ within the distance of 1 00 yards ^Q^- 
from a public street within the borough of Petersham, and that Natlob 
«t the time of the making and confirmation of the by-law the blattbbt. 
said Roman Catholic cemetery was an existing cemetery then 
open for burials. It was also proved that no part of the said 
cemetery was distant more than 100 yards from a '^ place of 
worship, schoolroom, dwelling-house, public street^ road, or place 
whatsoever'' within the said borough. It was also admitted 
that the neighbourhood of the cemetery was not a populous one. 

The magistrate inflicted the minimum penalty of 5Z., holding 
himself bound by the decisions in Ex parte FlcLch (1) and Brooks 
T. Selwyn (2). 

The question for the determination of that Court was whether 
"that decision was correct in point of law. 

Darley, Q.C. {HeycUm with him), for the appellant. The N<>v.2». 
by-law is unreasonable. The effect of enforcing this by-law 
would be to close the cemetery. No provision is made in 
the by-law for preserving the vested interests of individuals as 
was done in the Acts 80 Yict. No. 8 (8), closing the Devonshire- 
street cemetery, and in 25 Yict. No. 2 (4) , relating to the Bandwick 
and Camperdown cemeteries. The reasonableness or otherwise 
of the by-laws was not considered in the previous decisions of 
the Court in Ex parte Fhick (1) and Brooks v. Selwyn, (2) ; but 
in consequence of the first of those decisions an Act of Parliament 
was passed that interments should be allowed in the Balmain 
^cemetery, except within 50 feet of the boundaries. In the latter 
■case, which went further than Ex parte Flack (1), where the dis- 
iance was 100 feet, not 100 yards, a point might have been taken 
that by sect. 1 18 of the Municipalities Act it is exacted that nothing 
in the Act shall authorise the interference of any council with 
•any cemetery not established by such council, respecting which 
:8eparate provisions may have been made by any Act. And 
since provision was made by the Church Temporalities Act for 
the digging of vaults in the Newcastle cemetery, the municipali- 
ties could not by any by-law interfere with such rights by closing 
ihe cemetery. But that point was not taken. 

(1) 1 N.S.V9. L.E. 27. («) 1 01. Stat 128. 

(2) 8 N.8.W. L.E. 256. (4) 2 01. Stat. 2237. 
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1885. We now take the ground^ for the first time^ that such a by-law 

Natlob is unreasonable. It might be reasonable to close a cemetery in 
Slattkey. *'^® middle of the city of Newcastle, but it would be unreasonable 
to close one situated in a locality like Petersham^ which, it is 
admitted, is not thickly populated. In the case of Heap y. The 
Burnley Union (5) a by-law regulating the distance from a 
dwelling-house at which pigs might be kept, was held unreason* 
able. The place there was a country district. In Wanstead 
Local Board of Health v, Worcester (6) a similar by-law was held 
good and reasonable under different circumstances. 

C. B. Stephen for the respondent. The case is concluded by 
the authorities : Ex parte Flack (I), Brooks v. Selwyn (2). In 
those cases the question of the reasonableness of the by-law was 
substantially before the Court. In the former case, Hargrave, J., 
says that the by-law was reasonable : Fattcett, J., says that 
whether the by-law was reasonable or not was not material. 
The facts in Brooks v. Selwyn (2) and in this case are exactly 
alike. By a later section of the Municipalities Act the by-laws 
are to be laid before Parliament, and they then have the force of 
law,' provided they are not repugnant to any Act in law then in 
force (sec. 158). The by-law in question here is just as 
important in a growing place like Petersham as in a locality 
already thickly populated. 

Barley, in reply. 

Martin C J. SiR J. Martin, C.J. I am of opinion that this case is con- 
cluded by the case of Brooks v. Selwyn (2). In that case the 
municipality of Newcastle made a by-law under the same Act 
as that under which the by-law now in question was made, to- 
prohibit burials within 100 yards from any public building, place 
of worship, schoolroom, dwelling-house, public pathway, street, 
road, or place whatsoever within the borough. Here the muni- 
cipality of Petersham has made a by-law in almost the same 
terms. The conviction in this case was for causing a body to 
be buried in a cemetery at Petersham within a distance of 
100 yards fr<5m a street. It is sought to distinguish the present 
(5) 12 Q.B. 617. (6) 38 J.P. 21. 
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case from Brooks v. Selwyn (2) by using an argament as to l^^- 
the unreasonable character of this by-law ; and it is contended Natlob 
that this Court did not in that case decide that the by-law then SLATr«B.T. 
in question was d reasonable one. Martin C.J. 

I think that that argument ought not to prevail. The judg- 
ment of the Court in Brooks v. Selwyn (2) must have been given 
not only with reference to the power of the municipality to make 
the by-law^ but also as to the reasonableness of the manner 
of exercising that power. I am reported to have said in 
that case : — " It is, however, no longer open to controversy that a 
municipality may, among other regulations, make a regulation 
containing a prohibition as to the distance from a highway 
or dwelling-house within which interments shall not be allowed. 
I think it is most reasonable that such a power should exist, 
because there are few things more deleterious, particularly where 
the area is limited and where the ground is broken, than the burial 
of dead bodies within the precincts of a city." It is said that 
the point now taken was not argued on that occasion. We have 
been referred to Acts of Parliament dealing with burials at the 
cemeteries at Kandwick and in Devonshire-street, in which 
enactments rights are reserved to the owners of vaults to make 
application to the Colonial Secretary to permit burials to take 
place there. It is said that the by-law in question here ought to 
give the right to do what was conceded by the Legislature in 
these two particular instances. It is argued that because the 
Legislature has passed a law giving these rights, it is, therefore, 
unreasonable for a municipality to make a by-law omitting to 
reserve such rights. In the case of the Balmain Cemetery, with 
reference to which the case of Ex parte Flack (1) was decided, 
the Legislature thought fit to make special provision. Something 
of the kind ought to be done here. But I cannot understand 
how it can be contended that the municipality of Petersham 
should be limited, in its power of making by-laws, by the way 
in which the Legislature has thought fit to provide in the cases 
I have mentioned. 

We have been referred to the case of Heap v. The Burnley 
Union (5), where the question was as to the legality of a by-law 
prescribing the distance from a road within which pigs might be 
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1885. kept; but we do not know the locality. There is no plan 
Naylob annexed to the report of the case. We do not know whether 
Slattkrt *^® country was open country or not. The respondents were the 
MaHin C.J. guardians of a Union, and we have every reason to infer that 
these persons kept the pigs in a country district, and there hap- 
pened to be a dwelling-house within the distance of fifty yards. 

A by-law of this character will be a good one, if the neigh- 
bourhood, although at the moment not a populous one, will pro- 
bably become populous. We cannot shut out of consideration 
that this locality is close to the railway, and that there are 
streets running alongside it. I cannot conceive how we can 
hold the by-law unreasonable because the place is not now popu- 
lous. I think that the by-law is within the power of the muni- 
cipality to pass. 

FaucettJ Faucktt, J. With all the respect due to the judges who 
decided the cases which have been cited, I am still of the 
same opinion as when tliese cases were argued. No power 
was given by the statute enabling municipalities to close 
cemeteries within their boundaries. In this case we have 
it distinctly stated that' this by-law has the effect of closing 
the Petersham Cemetery. In the case of Brooks v. Selwyn (2) 
it was stated by the Mayor of Newcastle that the by-law, if 
enforced, would close the cemetery. The facts in that case were 
exactly the same as in this. Although I do not now differ from 
his Honour the Chief Justice, yet the more I hear the more 
strongly do I remain of the same opinion as that I have ex- 
pressed of the two cases referred to, that the by-law is ultra vires, 
and beyond the power of any municipality to pass. I feel 
myself, however, bound by those two decisions. Under these 
circumstances, I think that the only course is for application 
to be made to the Legislature. I think it right to add that, 
holding the opinions that I do, I felt some difficulty in sitting in 
this case. 

Innes J. ^^^ ^' Innbs, J. I am in the same unfortunate position as 
Mr. Justice Faucett, in being obliged, bound as I am by the 
previous decision of the Court, to pronounce a judgment of 
which my reason does not approve. I consider that we are 



VOL. VL] CASES AT LAW. 261 

l)oimd by the decision in Brooks v. Selwyn (2) . The circumstances 1886. 
of this case do not entitle me to differ from an express decision Natloe 
which is certainly in point. I am unable to see any distinction g^AT^JjaY 
between the present case and that of Brooks v. Selwyn (2). There innes J. 
can be no question in my mind that the point whether the by- 
law was reasonable or unreasonable was before the Court in 
the case of Heap v. The Burnley Union (5) ; the case was 
brought before the Queen^s Bench Division on the ground 
simply that the by-law was ultra vires. 

If I had been able to distinguish this case from Brooks v. 
Selmyn, I should have been only too glad to have done so, and 
given a decision which, for myself, I think, would have been 
more in accordance with what is right. The only distinction I 
can see is that this particular locality, in which the Petersham 
Cemetery is situated, does not appear to be a populous one. 
I, however, agree with his Honour the Chief Justice that we 
cannot shut our eyes to the fact that, if this locality be not at 
present a populous one, yet in a very short period of time it will 
in all probability become populous. 

We are justified in taking that view by the decision in The 
Wanstead Board of Health v. Worcester (6) . I think that this is 
a very strong power indeed to be vested in municipalities, and I 
am not without hope that the Legislature may be successfully 
applied to to pass an Act of Parliament that would have the 
■effect of controlling this very extensive and, I cannot but think, 
sometimes mischievously exercised power of regulating interments. 
The municipalities acted, no doubt, from the best motives, but it 
seems to me that in the provision inserted in the various Acts 
that had been referred to they had had a guide that they might 
very well have followed. Certainly, the first things they had 
to consider were considerations of public health, which were con- 
siderations paramount to private interest and individual sentiment j 
but so long as public health was conserved and consideration for 
pubUc interests maintained, the municipalities might very well have 
followed the course indicated by the Legislature in those Acts. 

Appeal dismissed without costs. 

Attorney for appellant : Hourigan. 

Attorneys for respondent : Curtiss 8f Barry. 
lffJ9.W.B., VoL VI., Law. T 
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1886. McELHONE v. BENNETT and Othbes. 



Oct 29. Sstoppel — Declaration in libel — PUa, former action for libel in different termi 
but conveying same imputations, and plea of truth of eame and verdict for 

Martin O.J. defendants, 

Faucett J. 

and To a declaration in libel the defendants pleaded, by ^ray of estoppel, that the 

Windeyer J. plaintiff had brought a former action against the defendants in respect of a 
libel relating to the same subject matter and conveying the same imputations, 
although in language altogether different ; that in answer to such former action 
the defendant pleaded that the alleged libel wab true, and that its publication 
was for the public benefit s that the jury in that action returned a verdict for 
the defendants ; and that the judgment of the Court was that the plaintiff should 
take nothing by his writ. Demurrer and joinder. 

Held, that the plea was bad. The jury might consider one publication 
justifiable, but not the other. 

Bemble — Per Mabtin, C.J. That if the defendants were at the trial to give 
evidence of the judgment in the former action, the plaintiff would be estopped 
from denying the truth of such of the findings of the jury in that action as 
were material in the present action. 

Demubbeb. Declaration (omitting innuendoes) stated that 
John McElhone sues Alfred Bennett, Frank Bennett, and Eliza 
Bennett for that before the publishing of the defendants* libel 
hereinafter set forth, the plaintiff was a member of the 
Legislative Assembly of New South Wales, and had recom- 
mended one James Howard Handsaker to the Government of New 
South Wales as a fit and proper person to be appointed to a situation 
on the public service, and the said James Howard Handsaker was 
duly appointed to fill the said situation. And the plaintiff says that, 
at the time of the said recommendation and employment, the 
said James Howard Handsaker was indebted to the plaintiff. 
And thereupon the defendants falsely and maliciously printed 
and published of and concerning the plaintiff, and in relation to 
the premises, in a certain newspaper called the Evening News, 
the words following, that is to say : — 

''John McElhone. — During a period of 10 years a man 
named John McElhone has been figuring in Parliament as 
a preacher of representative righteousness, and a prophet 
of political purity. He adhered with such pertinacity and 
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apparent impartiality to the role which he adopted, that 1886. 
a large proportion of the public gave him credit for sin- MoElhone 
cerity. Though his readiness to listen to any scandal^ and beiwbtt. 
repeat it under the protection of the privileges of Parliament, 
without taking the precaution to ascertain whether it was 
a bond fide story or a slanderous lie, tended to lower him in the 
estimation of the public, still he came to be regarded by some 
people as a necessary nuisance, such as the scavengers who work 
by day and the more unsavoury ones who labour in the darkness. 
In the pursuit of his self-imposed mission to pry into abuses, his 
vaunted honesty of purpose was so loudly and continuously pro- 
claimed, that the violence of his language and the vulgarity of 
his attacks were overlooked, as it was difficult, if not impossible, 
to imagine that the man was a hypocrite, and that the day would 
come when the mask of immaculate honesty being torn off him, 
he would stand exposed as the perpetrator of as gross a political 
job as any of the real or imaginary ones which he had made it 
his business to ferret out. He has made many serious charges 
against Parliament, but none of those he accused ever drifted 
into the position which he occupies at present ; the question of 
the day being, will the Assembly expel Mr. McBlhone? — the 
question also involving the opinion that nothing short of expul- 
sion will protect the House from the degradation of conniving at 
the offence committed by him. Public opinion, so far as it runs 
in this direction, may be wrong, and when the report of the 
select committee is under consideration next Wednesday, Mr. 
McElhone may be able to prove it is all a mistake to suppose or 
conclude that he prostituted his position as a member of Parlia- 
ment for the comparatively trifling consideration of 132Z. 0^. 6d. 
This is the charge, briefly stated, which is involved in John 
McElhone's transactions with J. H. Handsaker ; and though it 
may not be true, the circumstantial evidence in support of it is as 
strong as that which has satisfied many a jury. The facts of 
the case are so well-known that they need only be briefly 
recapitulated as they are set forth in the evidence taken before 
the select committee. From this it appears that Mr. McElhone 
and Handsaker became acquainted in 1875, when Mr. McElhone 
was a candidate for the Upper Hunter, and Handsaker was one 

T 2 
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1B85. of his paid canvassers. On the 10th of July Mr. McElhone 
McElhonb lent the other lOOZ.^ no portion of which was repaid up till May^ 
Bkmnstt. 1877. At the latter date Mr. McElhone^ who was then a mem- 
ber of the Assembly, wrote to the Secretary for Lands, strongly 
recommending Mr. Handsaker as an '' honourable, steady, sober 
man,^^ specially qualified to discharge the duties of an inspector. 
This application was unsuccessful, and it was repeated when Mr. 
Garrett took office. Mr. Grarrett retired without giving Hand- 
saker an appointment. Mr. McElhone next applied to Mr. 
Famell. The third time of asking was successful, and the steady^ 
sober friend of the hon. member for the Upper Hunter became a 
Government officer in 1878. Having obtained the necessary 
authority from Handsaker, his friend and creditor drew his salary^ 
and paid himself the 1 0OZ. lent, but with 32 Z. Os. 6d. interest. The 
lastparagraph of the report of the select committee read as follows :— 
'' Tour committee are of opinion that the evidence of Messrs. 6. 
O'Malley Clarke, S.M., J. Wiltshire, J.P., J. .H. Davies, J.P., 
J. Sullivan, and Dr. Creed, establishes the fact that the intem- 
perate habits of J. H. Handsaker, before his appointment as 
inspector of conditional purchases, and during his tenure of 
office, rendered him an unfit and improper person to receive such 
appointment.'* Taking this conclusion of the committee in con- 
nection with the facts disclosed by the evidence, Mr. McElhone 
is liable to the charge of having used his influence as a member 
of Parliament to obtain Handsaker an appointment which would 
enable him to repay the £100 with interest added, and that this 
appointment was obtained by false pretences, the false pretences 
being the recommendation of an habitually intemperate man as 
a steady one, and well qualified to discharge the duties of the 
office Mr. McElhone sought for him. Of course Mr. McElhone 
may not have been aware of Handsaker's intemperate habits, 
so that the false pretences count in the charge would break down. 
He told the committee that he never saw Handsaker intoxicated 
until one day of March of this year ; but he was not pressed upon 
this point, and in this respect the committee appears to have fiuled 
to discharge its duty. In his letters to Mr. Driver and Mr. 
Garrett, McElhone was very emphatic with respect to Hand- 
saker's sobriety ; but in his letter to Mr. Famell he was silent 
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on iJiat subject. Tliis was significant, or indeed suspicions^ and 1885. 
it is rather remarkable tliat no member of the committee asked MoElhonb 
Mr. McElhone to explain why the " honourable, steady, sober BmroBrr. 
man" recommended to Mr. Driver, and the '^well-educated, 
steady, sober, and honest man '* recommended to Mr. Garrett, 
was introduced to the notice of Mr. Famell minus any of these 
certificates of character. Prior to Mr. McElhone recommending 
Handsaker as a fit and proper person to hold a Government 
appointment, the latter had acted as a paid canvasser of the 
former at two hotly-contested elections, and according to Mr. 
McElhone his electioneering agent passed through those ordeals 
as a strictly sober man. It must be presumed that this was 
previous to the time at which, according to the witnesses named 
by the select committee, Handsaker's intemperate habits 
rendered him unfit to hold a Government appointment ; and it is 
deplorable to think that a pattern of sobriety, who could with- 
stand the temptations of two elections, should so far degenerate 
that he should appear in the Land Court in the discharge of 
his public duty in such a state of intoxication that his con- 
dition was reported by Mr. Clarke on more than one occasion. 
Ajccording to the evidence his intemperance was notorious before 
he got the appointment ; but though it appears to be pretty well 
known to others, he was clever enough to impose upon Mr. 
McElhone, that is, if the letters sent to Mr. Driver and Mr. Garrett 
were not written for the purpose of imposing upon them. Who 
was guilty of the imposition ? Was it Handsaker the debtor, or 
Mr. McElhone the creditor ? One or the other must have played 
the part of an impostor, and it devolves upon Mr. McElhone to 
prove that he was the dupe of a clever inebriate, who not only 
always managed to keep sober in his patron's presence, but also 
succeeded in stopping the mouths of all those who might have 
reported his intemperate habits to Mr. McElhone. There is 
another question which presents itself with irresistible force, 
involving as it does the very foundation of the whole matter, 
and it is this : If Handsaker had not owed the member of the 
Upper Hunter the money, would the latter have been so persis- 
tent in his efforts to obtain the appointment 7 The three letters 
written on Handsaker's behalf may have been an overflow of the 
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jggg milk of htunan kindness ; but would the current have been so 
McElhons strong had there not been financial consideration as the source ? 
Bbnnbtt. ^' McElhone told the committee that if Handsaker had not got 
the appointment he would have transferred his right to a con- 
ditionally-purchased selection as security for the money. This 
is another example of how the artful debtor hoodwinked his 
artless creditor, for before the appointment was obtained a lien 
over the selection had been given to a Mr. Little, and soon after 
Handsaker transferred all his right to the land over to his 
brother. Mr. McElhone, however, according to his evidence, 
was ignorant of all these transactions, and had he failed to get 
Handsaker the appointment he would have fallen back upon the 
security of the selections only to meet with bitter disappointment 
involved in the fact that while he had been so disinterestedly 
using his influence in Sydney in Handsaker^s interest, the latter 
had disposed of the property which his benefactor depended upon 
to protect him from loss. Though according to evidence Mr. 
McElhone was not aware of it, it appears perfectly plain that 
had the Government appointment not been obtained his faith in 
Handsaker's transfer to him of the selection would have left the 
money lent not worth one penny in the pound ; Handsaker's 
ingratitude being on a par with his dupe's childlike credulity. 
These are the views which must be entertained in order to 
exonerate Mr. McElhone from the charge of having got Hand- 
saker the appointment as the only possible or probable means of 
getting his money back ; and for the credit of the colony and for 
the honour of Parliament one or two things should be done. 
Either Mr. McElhone should clear himself of the imputation 
involved in his transactions with Handsaker, or the 
Assembly clear itself of him." Whereby the plaintiff has 
been injured in his credit and reputation, and has been 
otherwise greatly injured. 

Plea. The defendants say that the plaintiff ought not to be 
admitted to further proceed in this action, because they say that 
before this suit the plaintiff brought an action in the Supreme 
Court of New South Wales, and declared against the defendants 
in the words and figures following. (The plea then makes 
pre&tory averments similar to those in the declaration, and then 



YOL. VL] CASES AT LAW. 267 

sets oufc the libel previously declared on, the first count of which 1886» 
is in the following terms, omitting innuendoes) : — MoBlhokb 

" By a singular coincidence the Assembly has now got before bbnktpt 
it two of its most conspicuous offenders, Mr. McElhone and 
Mr. A. G. Taylor. One of these gentlemen has already received 
an instalment of the punishment he has earned, the other has 
yet to be dealt with. If the House is true to itself, the oppor- 
tuniiy for meting out justice and vindicating its own honour 
will not be allowed to pass unimproved. In neither case is there 
any party question, and any attempt to treat the offence com- 
mitted as involving a question of wide scope cannot possibly 
impose upon the House. The issues are of the simplest kind. 
In the one case a member of the House stands charged with 
corruptly using his influence with Ministers for the purpose of 
obtaining an appointment for a man whom he must have known 
to be utterly unfit for it, and for no other reason than to obtain 
repayment of a loan.'' 

The second count sets out the following libel: — ^^ Although Mr. 
M'Elhone's degradation is not as complete as he deserves, there 
is some satisfaction in the thought that he only escaped further 
disgrace by running away from the charges which, according to 
several members of the House, have been sheeted home to him. 
His departure for America to-day is very opportime, so far as he 
is concerned, though it is greatly to be regretted that it was 
allowed to interfere with the course which it appeared the House 
was prepared to take respecting him. It adopted the report of 
the select committee unanimously, and, as the preliminary step 
to a motion that he had been guilty of conduct unworthy of a 
member of that House, it allowed the report to be formally read 
by the clerk without a division. Mr. Melville cleaily intimated 
his intention to submit such a motion, and had it been carried, 
which it no doubt would have been, Mr. McElhone's expul- 
sion would have followed as a matter of course. The honour- 
able member was probably aware of his impending fate, and 
therefore ran away from the House early in the evening, 
rather than take the risk of standing his ground to fight the 
battle out. His conduct was characteristic, for it was both con- 
temptible and cowardly ; and why he should have been shown so 
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1B86. much consideration is a question which will severely exercise the 
McElhons public mind. Had he stood firm to the insulting braggadocios of 
g,,,^^^ the speech which he delivered in his own defence^ the question 
of his fitness or unfitnes to hold a seat in the House would have 
been settled last night. As its settlement would probably have 
started him on his travels branded with the word 'corruption/ in 
accordance with the opinion expressed by Dr. Tarrant, he pre* 
ferred to take his departure as a coward. He had no claim^ how- 
ever, of consideration on the House, which he had dishonoured by 
his transactions with Handsaker, and insulted by his speech in 
their defence, he declared his utter contempt for the select com- 
mittee of the Assembly which the House had appointed, and his 
utter disregard of the report the committee had submitted. He 
denounced the witnesses whose evidence told most against him, 
in some of the choicest Billingsgate, his only answer to their state- 
ments being that they were liars and scoundrels. Under these 
circumstances Mr. Melville and the House should not have turned 
aside from the straight course to expulsion by any sentimental 
twaddle about dealing with Mr. McElhone behind his back. It 
might as well be urged that if a notorious criminal was making 
his escape from gaol, he should not be fired at because his back 
was towards the warder. Mr. McElhone might have been face 
to face with his accusers, but if he had not the courage or was 
too cunning to maintain that position, why should justice have 
been defrauded because he ran away, no doubt in the expecta* 
tion that by his flight he would escape. But he has not escaped 
altogether, for the adoption of the report by an unanimous vote 
of the House is a stigma which Mr. McElhone will be unable to 
remove. Notwithstanding all his brazen-faced assertions about 
the high opinion the public have of his character, and the implicit 
confidence it places in his word, the action of the House implies 
that his transactions with Handsaker were corrupt, and that the 
witnesses who swore to the man's intemperate habits told the 
truth ; and the verdict of the House also involves the opinion that 
Mr. McElhone knew that Handsaker was not so when he recom- 
mended him to Mr. Driver and Mr. Garrett as a sober man. 
This is the character that Mr. McElhone is content to accept 
from the House, and with which he is willing to take his 
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departure to England, rather than remain a few days in the 1885* 



colony and attempt to clear it np. He is probably aware that^ MgElhomb 
to do this would be only to make bad worse, and so, after black- ^^^^n. 
guarding those who were instrumental in exposing him, together 
with the critics who censured his sneak out of the colony, in the 
hope that during his absence his transactions with Handsaker 
will get buried in oblivion, and chuckling at the idea that though 
the adoption of the report is a political degradation, he has 
escaped the greater disgrace of expulsion/' 

The plea then alleged that to such declaration the defendants 
pleaded — 1^ Not guilty. 2. That the alleged libels were true in 
fact, and that it was for the public benefit that the matters 
charged thereby and therein should be and were so printed and 
published. The plea then set out the facts, the truth of which 
was alleged, and the circumstances from which it might appear 
that the publication of them was for the public benefit. It then 
stated that his Honour the Chief Justice, who presided at the 
trial of the action, directed the jury that the questions for their 
consideration were, ''was Handsaker proved to have been a 
drunkard previous to his recommendation to the office to which 
he was subsequently appointed ? If they were of opinion that 
he had been proved to be a drunkard, did the plaintiff know of 
it ? and next, did the plaintiff obtain for the said Handsaker the 
appointment in order to recoup himself V And afterwards the 
jurors, as to the said issue so joined as aforementioned, further 
said that the defendants should have a verdict. And thereupon 
afterwards such proceedings were held in that action, and before 
this suit it was considered by the judgment of the said Court 
that the plaintiff should take nothing by his writ for and in 
respect of the said causes of action. And the said judgment 
still remains in force. And the causes of action in the said 
action mentioned are the same. And this the defendants are 
ready to verify. Wherefore the defendants say that the plaintiff 
is estopped, and ought not to be permitted to bring the present 
action against the defendants. 

DxMUBaiB. The points marked for argument were — 1. That 
the facts alleged in the plea do not show legal grounds for 
estoppel. 2. Thait the plea shows that the cause of action is 
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different from tliat for whicli the judgment in the previous action 
MgElhonx was given. 3. That the plea does not show that the matters of 
Bbhotit. defence pleaded in the former action were available, and could 
have been set up in this action. 4. That the plea does not show 
upon which issue of the defence in the former action the verdict 
was found, or in what way such verdict is applicable to this 
action. 

Oct, 29. 0. B, Stephen for the plaintiff in support of the demurrer. 
The defendants must show that the defence pleaded to the former 
action would be a good defence to this action : Nelson v. Gouch 
(1) ; Phillips Y, Ward (2). [He was stopped by the Court.] 

Barley y Q.O. {The Attomey-Oeneral and Smyth with him), for 
the defendants. The plea is good. The truth of the facts found 
by the jury in the former action is a good defence to this action : 
Pitt V. Oobcroft (3). 

[SiK J. Maetin, O.J., referred to Pea/rce v. Omsby (4).] 

The present case is distinguishable, because here the jury 
have in the former action found certain facts to be true, and the 
truth of the same facts would be an answer to this action. 
Although the language used in the two libels is different, yet 
the charge made in each against the plaintiff is the same. 
If a verdict be found on any fact or title distinctly put in issue in 
an action of trespass, such verdict may be pleaded by way of 
estoppel in another action between the same parties in respect of 
the same fact or title : Outram v. Morewood (5) ; Hitchins v. 
Campbell (6). The article now declared on was put in evidence 
at the former trial to show malice. It was published prior to 
the libel first declared on. 

Martin C J. SiR J. Mabtin, C.J. This was an action brought by the 
plaintiff against the defendants, owners of a newspaper, for the 
publication of an article in their paper in which various imputa- 
tions were made on the plaintiff. Among other things the 



(1)83L.J.C.P.46. 

(2) 33 L.J. Ex. 7. 

(3) 2 S.C.E. 314. 



(4) 1 M. & Bob. 455 

(5) 8 East 846. 

(6) 2 W. Bl. 831. 
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defendants pleaded that an action liad been broagM hj the 1B85 

plaintiff against them for the publication of another article^ McElhonb 

which, although relating to the same subject matter and convey- bjjj^jptt. 

ing substantially the same imputations on the plaintiff, was in Martin C.J. 

language altogether different. The defendants then in their plea 

go on to say that in answer to. the prior action they pleaded that 

aD the allegations in the alleged libel were true, and that the 

publication was for the public benefit. They then say that on the 

issue joined on such plea the jury found in their favour, and 

they allege that the plaintiff in this action should be estopped 

from further proceedings in this libel, which, though different 

in its terms, relates to the same subject matter as the libel for 

which the plaintiff brought the action which was decided in 

favour of the defendants. This plea has been demurred to. 

In support of the plea it has been contended that although the 
two libels are different, yet inasmuch as the imputations are 
the same, the verdict in the first action must be regarded as a 
substantial determination of the present action, so as to prevent 
the plaintiff from now complaining of like imputations, although 
expressed in different terms. 

I am of opinion that this plea does not amount to a good plea of 
estoppel. What the plaintiff complains of is the publication of an 
article in its terms different from the libel which was the subject 
of the previous action. The plaintiff in this action complains of 
every one of the terms used in the article. He complains not 
merely in reference to the charge that he used his public 
position as member of Parliament in order to get a drunkard 
appointed to the public service, so as to enable him to recoup 
himself for money lent by him to that person. This may be the 
chief charge, but in the article the subject matter of this action 
a variety of statements are made altogether outside that charge. 
It is no answer to a declaration setting forth matters of that kind 
to say, '^ We have made the same charges in another libel, of a dif- 
ferent character and in different language, and containing different 
statements." The justification having been pleaded, the jury in 
the first action found in favour of the plea, that is to say they 
foond that the imputations were true. That verdict does not 
amount to a finding that imputations which are entirely different 
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1886. are also tme^ although both statements were about one and the 

McElhonx same subject matter. The jury might find the one statement jaBti<^ 

BBiwETT. fis-ble, but might not approve of the publication of the other. 

MaHin C.J. The finding of the jury cannot amount to a justification of other 

imputations^ whether made before or after the Kbel declared on^ 

although they amount to the same charge. 

That being so^ it necessarily follows that if some of the find- 
ings in the previous case are material in the present, the- 
defendants could give evidence of the judgment in the former 
action^ and the plaintifE would be estopped from denying the 
truth of those matters as to which the jury had found. As thos& 
matters are not available as a plea by way of estoppel, it would 
be open to the defendants to use them in evidence, and t,he 
plaintifE would not be at liberty to controvert the finding of th& 
jury. I am, therefore, of opinion that our judgment on this- 
demurrer should be for the plaintifE. 

Faveett J. Faucbtt, J. I also think that the judgment on this demurrer 
must be for the plaintifE. These alleged libels were published on 
different days, and are in different language. 

As to the other point, I have considerable doubt. The 
defendants speak of Handsaker's drunkenness, and the plaintifE's 
knowledge of his habits, and of Handsaker being appointed to a 
Government office by the influence of the plaintiff, and of the 
plaintiff obtaining the repayment of Handsaker^s debt to him by 
means of the appointment. These are matters, the truth of which 
can be pleaded. I therefore have considerable doubt whether 
the defendants could put in the judgment and use it as conclusive 
evidence of the truth of the finding of the jury. 

Windeyer J. WiNDEYBE, J. I concur With their Honours. I have some 
doubt about the point mentioned by his Honour Mr. Justice ^at^ce^^. 

Judgment for the plaintiff . 

Attorneys for plaintiff : Gannon ^ McLaughlin. 
Attorneys for defendants : Stephen, Laurence ^ Jaquea. 
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BEOWN V. WALKER (No. 2). 1885. 

Taxatian of costs — Five actions hy difforeni plaintiffi against the same defendant — Nov. 3. 
Apportionment of costs of instructions for brief. 

Martin C.J. 
Fiye actions of ejectment were brought by different plaintiffs against the same Faucett J. 
defendant in respect of different pieces of land. Verdicts for the defendant. ^ ^^^ ^ 
On taxation of defendant's costs, the prothonotary allowed 158Z. for costs of 
instmctions for brief, and apportioned the amount equally between the five cases, 
allowing an additional sum of 102. in one case for extra work done in it. 

Seld, on motion by the defendant to review taxation, that the prothonotary 
had power to make an equal apportionment of the costs in question, and that the 
Court would not interfere with his discretion in making such apportionment. 



Innes J. 



Review of Taxation. Motion by the defendant to review the 
taxation by the prothonotary of defendant's costs in respect of 
his disallowance of full instructions for brief, by apportioning the 
same amongst four other cases^ viz,, Blacket v. Walker, Briscoe v. 
Walker, HoUerman v. Walker, and Dierjield v. Walker, These 
were actions of ejectment brought against the defendant to 
recover possession of different measured portions in the parishes 
of Heathcote and Southend^ which the plaintiffs claimed 
under several mineral conditional purchases made on the same 
day. The defendant obtained a verdict in four of the actions, as 
it appeared that the land selected in the parish of Southend was 
within the population area of the village of Clifton, and the land 
in the parish of Heathcote was within a reserve from sale. The 
fifth action, Holterman v. Walker, was settled out of Court, the 
plaintiff abandoning his action, each party paying his own costs. 
The defendant did not go into his title, but was prepared to prove 
a mineral lease to Sir Alexander Stuart, and the subsequent 
mineral conditional purchase by him of the same lands, and a 
transfer to the defendant. The same attorney acted for the 
defendant in each of the actions. 

The prothonotary decided that there should be only one 
amount for instructions for brief in the five cases, and he 
.-allowed the sum of 158Z., which he apportioned equally between 
the cases; but allowed an additional sum of lOZ. in the case of 
Bierfield v. Walker, in respect of attendances and perusal. of 
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1885. papers in the Railways, Engineer-in-Chief s, and Grovemment 

Baowv Valuator's offices, 
i;. 
Walkbb. Rogers, for tlie defendant: We are entitled to the costs of 

Nov, 8. instructions for brief in each case. Although the amount allowed 
is a large one, this Court will not interfere with the discretion of the 
taxing officer in determining the amount : Tlie Duke of Beaufort 
V. Ashbumham (1). The prothonotary was not justified in appor- 
tioning the costs of instructions for brief amongst five cases : 
Macklow V. Whitehead (2) : 

[Sib J. Mabtin, C.J. In that case the item in question was 
the cost of drawing briefs.] 

Supposing one of the plaintifEs was to become insolvent, we 
should then lose part of our costs, and the other plaintiffs would 
have had the benefit of our inquiries. Tucker v. Ghraham (3) 
is also in our favour. 

O'Connor y for the plaintiff, was not called upon. 

Martin O.J. ^^^ ^' Martin, C .J. This is one of five actions of ejectment brought 
by different plaintiffs against the same defendant. It is said that 
the circumstances are not exactly similar in each of these cases ; 
at any rate, the titles do not depend altogether on precisely the same 
grounds, and certain things necessary for the defendant in one 
action to prove were not necessary to be proved in the others. 
But in certain particulars the defendant's titles were alike. The 
defendant has succeeded in all these cases, and on his costs in 
this particular action being ta^ed, one of the items of the bill of 
costs was instructions for brief. 

The prothonotary has allowed for these instructions the 
very large and, so far as I know, the unprecedented sum 
of 158Z. It is said that these instructions comprised a variety 
of matters necessary to prove the defendant's title— that 
is to say, inquiries made in various directions and the ex- 
penditure of considerable sums of money. A great number 
of the items which go to make up the costs of these instructions 
for brief relate to conferences with various people and inquiries 

(1) 13 C.B. N.S. 598; 32 L.J. C.P. (2) 9 Ex. 384; 23 L.J. Ex. 97. 
97. (3) 8 S.C.B. 341. 
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made in different directions. These particulars are not before ns^ 
80 we do not know how the prothonotary made ont this large snm. 
Bat the several items were before him> and he mnst have gone 
into them with extreme care. After looking into all the particu- 
lars in the bill of costs and their relation to each of these actions^ 
he came to the conclusion that 158Z. was sufficient for instruc- 
tions for brief in all these five actions. He came to the 
conclusion^ having all the facts before him^ that such a sum was 
sufficient to cover this item in all five actions. That being so, he 
further came to the conclusion that it was equitable to make an 
eqnal division of that sum, and to apply each portion to the 
item of the costs of instructions for brief in each action. 
The facts are not before us on which the prothonotary acted. 
But we are bound to assume that, in making this equal division, 
he had groimds for determining that that mode of apportioning 
these costs was the right and fair one. Of course, if he made 
the division simply because there were five cases, he would 
be wrong. His duty was to apportion the amount to be allowed 
in proportion to the trouble and expense required in each case. 
If the result of this apportionment is an equal division, no more 
being allowed to one than to another, it would be the right 
course to take. 

As to the power of the prothonotary in a case of this 
kind, when there are a number of actions, to make a division 
of their costs, I clearly think that he has such right. 
The client is not entitled in each case to have the costs of a 
complete set of instructions for brief, when the facts are like, or 
nearly like, those in other cases. The client who has got infor- 
mation in one action, which is equally available in each of several 
other cases, cannot insist on receiving costs for information which 
he has been already paid for. 

I throw out the suggestion that if, on further consideration, 
the prothonotary should think that more or less should be 
allowed in any case, effect should be given to it. 

Faucbtt, J., and Sib G-. Innbs, J., concurred. 

Attorney for plaintiff : Broad, 

Attorneys for defendant : Robertson, Fisher 8f Balfe. 



1885. 



Bkown 

V. 

Walksb. 
Martin C.J. 



Foucett J. 

and 
Innes J. 



276 



0A6BS AT LAW. 



pr. s. w. »• 



1886. 



Nov. 13, 14. 

MaHin C J. 
Faucett J. 

and 
Innee J, 



BKEHNEB v. WALKEB. 

Obscene publication— AiS Vic. J^o. 24, eectumg 1 ^ 2 — ^Jn/ormatio* must ttOej^e 
that represeiUatione were exhibited for gain — What eonstitutee ohecenity. 

Appeal from justices. The information alleged that the prosecutor entered 
premises occupied by the defendant, and seized certain obscene diagrams or 
representations; and that the said premises wherein the said diagrams were 
found were open to the public on payment of money. 

On the day laid in the information the defendant delivered a lecture in 
support of the views of Mr. Bradlaugh and Mrs. Besant in " The Fruits of 
Philosophy." The diagrams (in respect of which the prosecution was insti- 
tuted) chiefly consisted of drawings representing male and female human 
organs of generation. These diagrams were exhibited during the lecture. 

Held, that the drawings were obscene representations within the meaning of 
the Act, 43 Vict. No. 24 ; and that their exhibition for the purposes of gain was 
an offence punishable under the Act. The exhibition' of such drawings is an 
obscenity. But it would lose that character if necessarily done in the way of 
informing those whom it is necessary to instruct, such as medical students. 

But held, that the information was bad. The first and second sections of the 
Act must be read together. In order to make out the offence there constituted, 
it is necessary to allege in the information, not only that the obscene repre- 
sentations were kept in a particular place, which is open to the public on pay- 
ment of money, but that they were kept or exhibited there for the purposes of 
gain. The conviction was therefore set aside. 

Appeal from justices. The defendant (appellant) was convicted 
on the prosecution of Mr. Inspector James Bremner on an infor- 
mation which charged — ^'That on the 9th April, 1885, six 
obscene diagrams or representations were kept on the premises, 
20 Oxford-street, Sydney, as exhibits, such premises being 
occupied by the defendant, and a warrant was thereupon issued 
to enter, search for, and seize all such diagrams or representa- 
tions, &c. ; that James Bremner thereupon entered the said 
premises and seized the said six diagrams, &c. ; that the 
said defendant was there and then the occupier, &c. ; and 
that the said premises wherein the same were found were 
open to the public on payment of money, contrary to 
the Act in such case made and provided." To this infor- 
mation the defendant pleaded not guilty. Mr. Whittingdale 
Johnson, S.M., heard the case, and fined the defendant 10/ 
and costs. 
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It was proyed tliat on the day laid in the information the 1^^« 
defendant delivered a lecture in the room where the diagrams B&bknbb 
were subseqnently seized by the police. The lecture was in walkwu 
support of the views enunciated by Mr, Bradlaugh and Mrs. 
Besant in a book called ''The Fruits of Philosophy.*' Ad- 
mission to the lecture was by payment. The diagrams in respect 
of which the prosecution was instituted were exhibited iu that 
room. These diagrams chiefly consisted of drawings, repre- 
senting the male and female human organs of generation. 

The defendant, having been convicted, took the following 
points, on which a special case was stated for the opinion 
of the Supreme Court: — 1. That the information disclosed no 
offence, the words "obscene diagrams or representations'* not 
being in the Act. 2. That no sufficient proof was adduced 
that the place was a public place, or a place to which the public 
were admitted on payment of money. 8. That there was no 
sufficient proof that the diagrams were obscene, or that the 
lecture was obscene. 4. That evidence on defendant's behalf 
to show that similar diagrams were used in medical lectures, 
and could be purchased by persons other than members of the 
medical profession, was not admitted. 5. It was admitted that 
none but males between the ages of 23 and 50 were present. 

6. There was no evidence of any sale, as required by the statute. 

7. The conviction was against evidence. 8. There was no suffi- 
oient proof that defendant was occupier of the rooms. 9. If any 
offence was committed at all, six offences had been committed, 
and were improperly included in one information. 10. Evidence 
of the subject matter of the lecture was improperly admitted. 
11. The witnesses for the prosecution, instead of confining 
themselves to facts, were allowed to express opinions. 12. The 
ovidence of medical experts was rejected. 

Ths appellant (defendant) in person (Nov. 13). The informa- JTov. 13. 
tion is bad. It should have described the diagrams said to be 
obscene, and should show in what the obscenity consisted. I had 
a right to kuow that, in order to prepare for my defence. The 
diagrams are not in themselves obscene, for they are similar to 
those published in many medical works, which may be purchased 

jr.8.W.B., VoL VL, Law. U 
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1885. in any bookseller^s shop, and are exhibited in medical lecture-rooms 
BBnNBB to students. The real offence with which I was charged was the 
Walkse. delivering of the lecture. But the exhibition of the diagrams 
was not the object of the lecture. They were not exhibited for 
the purposes of gain. If it is contended that the diagrams were 
rendered obscene by the delivery of the lecture, the circum- 
stances which constituted the obscenity ought to have been 
alleged in the information : Bradlaugh v. The Queen (1). 

[Sib G. Innbs, J. That, was an indictment with reference to 
an obscene libel.] 

Bogers for the respondent. The only real difficulty is with 
reference to the information. The Court will not upset the con- 
viction merely because of the omission of the words " for the 
purposes of gain." The evidence clearly shows that a fee for 
admission was charged to the lecture at which these diagrams 
were exhibited. The diagrams are in themselves obscene, and 
their exhibition constitutes the offence. But the exhibition of 
such diagrams may be justified, for example, in illustration of a 
medical lecture delivered bondfde for the instruction of students. 

The appellant in reply. 

Nw. 14. ^^^ «'^' Maetin, C.J. (Nov. 14). This is a case in which a point 

Martin C.J. of law h£ks been submitted for the consideration of the Court in 

reference to a conviction under the Act 43 Vic. No. 24, an Act for 

more effectually preventing the sale of obscene books, pictures, 

prints and other articles. By the first section of the Act (2), power 

(1) 3 Q.B.D. 607 : 48 L.J. M.C. 6. purpoBes of sale or distribution, ez- 

(2) 48 Vict. No. 24« sectioii 1, hibition for purposes of gain« lending 
enacts — "It shall be lawful for any upon hire« or being otherwise publislied 
police mac^istrate or for any two for purposes of gain. And if suoh 
justices of the peace, upon complaint complainant shall also state upon oath 
made before him or them upon oath that one or more artiolee of the like 
that the complainant has reason to character have been sold, exhibited^ 
believe, or does beHeve, that any lent or otherwise published as afore- 
obscene .... writings, prints, said at or in connection with such 
pictures, photographs, lithographs, place, so as to satisfy such police 
drawings or representations are magistrate or justices that the belief 
kept in any house, shop, room, of such complainant is well founded, 
premises or place whatsoeYer, for the And upon such police magistrate or 
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ifl given to a police magistrate or any two justices of the peace, on ^^^' 

eomplaint being made to him or to them ''that any obscene Bkbhivxa 

books, papers, newspapers, or printed matter of any kind what- Walkbb. 

Boeyer, or any obscene writings, prints, pictures, photographs, Martin C.J. 

lithographs, drawings or representations are kept in any house, 

shop, room, premises or place whatsoever for the purpose of sale 

or distribution, or exhibition for the purpose of gain/* and on 

its being further stated on oath that articles of such a character 

have there been sold, distributed or exhibited in connection with 

the place in question, if he should be satisfied that they are so 

kept for such purposes, and that the publication of them would 

be either a misdemeanour or offence under the Act, to issue 

a warrant to break open the place in which they are said to be 

kept, and to seize them and to take steps for the purpose of 

destroying them, and also, if necessary, to retain them, with the 

view of prosecution under another section of the Act. Then by 

the second section of the Act (2) it is enacted ''that every 

occupier of the house, shop, room, premises, or place wherein 

such articles shall have been seized, or have been attached, every 

owner, and every person who in the opinion of the police 

magistrate or justices adjudicating thereon appears to be the 

owner of such articles, and every person printing, photographing, 

lithographing, drawing, making, selling, publishing, distributing, 

or exhibiting any obscene books, papers, newspapers, or printed 

matter of any kind whatsoever, or any obscene writing, prints, 

pictures, photographs, lithographs, drawings, or representations 

. . . shall be liable, on conviction, for a first offence to a 

penalty not exceeding 20Z., or to imprisonment for any term not 

exceeding three months, and for any second or subsequent 

offence to a penalty not exceeding oOZ., or to imprisonment not 

exceeding six months." 

jnsticeB being aJao satisfied that any of seize all such bookB, papers, &c., as 

sach articles, so kept for any of the aforesaid." 

poxpoBes aforesaid, are of such a Section 2 enacts — ''Every occupier 

character and description that the of the house, shop, room, premises, or 

publication of them would be a mis- place wherein such articles shall have 

demeanour or an offence under this been seized or have been attached 

Act, and proper to be prosecuted as . . . shall be liable on conviction for 

soch, to give authority by special the first offence to a penalty of . .'^ 
warrant .... to search for and 

V 2 
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1886. These two sections mnst be read together. The meaning of 

BsBicNEB them is that this penally is to attach on the occupier of a place, 
Walkbb. ^^^ ^ which obscene pictures are kept or exhibited, but of pre- 
MarHn C.J. mises where they are kept or exhibited for the purpose of sale or 
for the purposes of gain. In order to make out this offence, it is 
necessary to prove not only that obscene pictures or representa* 
tions are kept in any particular place, but also that they are kept 
in the place for the purposes of gain, or for the purpose of sale. 
That is an essential ingredient in a prosecution under the second 
section of this Act. The Act is very badly drawn. It is impos- 
sible to make out with precision an offence punishable on sum- 
mary conviction under these sections, without taking them both 
together. It is necessary, therefore, in order to warrant a con- 
viction under these sections, to show that the representations in 
question — ^using the words used in this case — ^were exhibited for 
the purposes of gain — ^for sale or for money. The information 
here sets out the application to the police magistrate for the 
warrant, and the granting of the warrant and the seizure of cer> 
tain things called diagrams (the word '^ diagrams'' is not used in 
the Act at all) or representations (that word is used). Those 
diagrams were seized. Then the information goes on to say 
that '^ one Thomas Walker was then and there the occupier of 
the premises wherein the said articles were seized, and the said 
premises wherein the same were found were then open to the 
public on the payment of money.'' Now, it will be seen that the 
allegation is not that these representations were exhibited for the 
purposes of gain or for the purpose of sale, but that the place in 
which they were found was open to the public on payment of 
money. That is a very different thing. Articles of an obscene 
character may be found in a house, which house itself is open to 
the public on payment of money ; but it does not follow from an 
allegation of that kind that the things that are found there are 
exhibited for the purposes of sale or on payment of money. It is 
a conceivable case that these articles might have been locked up 
in a press, and although admission to the house in which they 
were found locked up in that press would be obtained by the 
payment of money, yet it is a conceivable case that the persons 
paying that money to go into that house would not see these 
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articles at all. In order to make out the offence, it shonld be ^^' 
alleged and proved that these diagrams were exhibited for gain Bbxxnek 
or on payment of money — ^not that the house where they were WAxiicsB. 
found was open for that purpose^ but that the things exhibited Martin, C J. 
were so exhibited for the purpose of gain. The information is 
very badly drawn. There would have been no difficulty if the 
charge had been made against this appellant of exhibiting these 
articles for the purpose of gain. Any person exhibiting these 
obscene representations for the purpose of gain commits an 
offence against this enactment, and is liable to a penalty. The 
information might have been so drawn. But that is not what 
bas been done. 

There can be no doubt in my mind — and, I believe, in the 
mind of any member of the Court — that this exhibition of 
drawings (which I need not more particularly describe) for the 
purpose of gain is an offence against this Act, and that it is 
also a misdemeanour punishable at Common Law. It is quite 
idle to say that anybody is at liberty by means of drawings to 
convey useful information to the public, and to liken the lecture 
in this case to that of a demonstration in a school of anatomy. 
It is absurd to compare the one with the other. What may be 
done in a class-room of a university, or in some room in a hos- 
pital, for the purpose of instructing medical students, is one 
thing. What may be done in the way of conveying information 
to the casual passer-by in a public street, or to a general audi- 
ence in a room by a person ^ho has no mission of this kind to 
give instruction, is quite another matter. There is no similarity 
whatever between the two things. Per se, an exhibition of things 
of this character is an exhibition that is obscene. A good defi- 
nition of that term runs thus : ^' Obscene ; offensive to chastity 
and delicacy ; impure ; expressing or presenting to the mind or 
view something which delicacy, purity and decency forbid to be 
exposed, as obscene language and obscene pictures.'' That is a 
very comprehensive and accurate definition of what is meant by 
this term "obscene.'* The exhibition of these drawings by 
itself is an obscenity. But it would lose that character if neces- 
sarily done in the way of informing those whom it is necessary 
to instruct, such as medical students. If it is necessary to teach 
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1886. them the physiology of the human frame — and that can be best 
Bkbmkxk done by drawings or by models — it may be done in that way. 
Wijum. '^^ l*'^ would sanction that as a necessity — a necessary thing 
Martin C J. for the general convenience of the pubKc — for the purpose of 
instructing students in pursuits which are useful to mankind. 
Limited in that way^ it loses the character of indecency, and 
assumes another character altogether. That which by itself — 
wantonly done, done with no such object, sanctioned by no such 
excuse, having no such motive — ^would be an offence which the 
law would take cognisance of, loses the character of a mis- 
demeanour when it takes place in the way I have mentioned. 

What is the case here ? This person is not a professor of 
anatomy, or a professor of anything. He delivers lectures on 
subjects which he holds forth to the public are of general con- 
cernment. He does not invite persons who are studying these 
matters, and whom it is necessary to instruct, with the view of 
enabling them to usefully practice any particular prof ession ; but 
he invites any casual walker-in, any person who may be going by, 
and who thinks fit to pay 1^. 6(2., to go in and listen to those 
lectures and see those drawings. There can be no doubt in 
the world that the persons who so go in, in the great majority of 
cases, do not go with a desire to learn anything, but to gratify a 
prurient curiosity. They go in to gain information, which, so far 
as we can gather from the evidence now before us in this case, is 
of an exceedingly objectionable character — ^information calcu- 
lated to do immense harm throughout the community, to mislead 
young men — ^and through them to mislead young women also— 
and so do incalculable harm. There can be no doubt that the 
exhibition of these drawings in that way to persons who, on the 
payment of 1^. 6e2., may go in and hear these lectures and see 
these drawings, is an obscenity. It is a thing that the Common 
Law does not sanction, and it is a thing that is in violation of this 
enactment. 

If this information had been properly drawn, and the 
charge had been correctly laid, then this conviction would be 
upheld ; but, as it is drawn, and as now presented to the Oourfc, 
the conviction cannot be upheld, because it is not an offence to 
be the owner or occupier of a house in which these obscene 
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pictures are found, that house being simply open to the public on 
payment. The exhibition shoold be open to the public on pay- 
ment. The representations should be exhibited for payment. 
But that is not charged. Therefore this information must fail. 
If this thing goes on, if these lectures are persevered in and these 
drawings are exhibited again, then, on another information diE- 
ferently framed the result will be very different, in all probability. 
The Court then, according to the view we now take, will have 
no hesitation in saying that these drawings are obscene. Then 
anyone exhibiting these obscene drawings or pictures or repre- 
sentations for the purposes of gain would be liable. 

Further, any person by delivering these lectures, apart altogether 
from the drawings or in connection with them, giving suchinfor-r 
mation as is sworn to have been given in these depositions before 
us, will render himself liable to prosecution for a misdemeanour^ 
Not only would the defendant be liable to a pienalty for exhibit- 
ing these pictures again, supposing he did so, but also to a 
prosecution for misdemeanour for this outrageous indecency in 
delivering these lectures, and exhibiting these pictures in con- 
nection with them. 

I repeat, it is a mistake to suppose that what a medical man 
can do in the way of giving lectures, on physiology can be done 
by anybody. It is not so. No one, under pretence of giving 
inafaruction of this nature, can shield himself from prosecution, 
and say he is doing no harm. He is doing the utmost harm to 
society, and the police should exert themselves to put such things 
down. I regret we must come to this conclusion ; but, as the 
information stands, we cannot uphold the conviction. 



1686. 



BasxsrKB 



FAUCirrr, J. I regret that I am compelled, after much hesita- Fawsett J. 
tion, to concur with his Honour. No one who heard the disgusting 
evidence which was read yesterday can doubt the character of the 
whole proceedings. These lectures are not given for merely edu- 
eational purposes, but to gratify a prurient curiosity. * This Act 
was meant to put a stop to ■ such things. Mr. Walker has said 
ihskt he has been prosecuted on account of his doctrines. We 
have nothing to do with his doctrines. We have only to con- 
aid^ whether this information is good. I have tried to give 



1284 



CASES AT LAW. 



[N. 8. W. R 



1886. 



Brsxnxb 

V, 

Walkkb. 
FaucettJ. 



effect to it ; bat there is no doubt that it should state the chai^ 
clearly and ^irly^ without any necessity for looking for a circum« 
locutory interpretation. I do not say that it is absolutely 
necessary^ though it is desirable^ to follow the words of the Act* 
[His Honour here read the information.] The first diffi- 
culty is that the seizure was not on the night of the lecturOj the 
diagrams being taken afterwards from a place where they had been 
locked up. No doubt Walker was the occupier of the room at 
the time of the delivery of the lecture ; that is the substance of 
the information. Then comes another difficulty^ and it is 
this : — The information alleges that the house was open on 
payment of money, and it might be said that there was 
an exhibition of the representations for the purposes of 
gain. But the persons who draw these informations ought to 
follow the words of the Act. Variations from this rule may, 
as here, cause the information to lose its force. As it is drawn, 
the information cannot be supported. At the same time, the 
object of this prosecution is attained. The defendant only 
escapes the result of the prosecution through the informality of 
the information. 



JjMMf J. Sib O. Inkes, J. It is very much to be regretted that a 
scandalous outrage upon public decency should escape, even 
for a time, well-merited, though wholly inadequate, punishment, 
in consequence of a technical defect in the imperfect framing of 
the information. The mere exhibition of these diagrams or 
representations to the public for gain is an offence under this 
Act, unless justified by the circumstances of the exhibition, 
such, for instance^ as diagrams or sketches used by a lec- 
turer to illustrate an anatomical lecture in a class-room 
of students; but to use them to illustrate the pernicious 
teaching of a filthy book^ so &>r from justifying their ex* 
hibition, enormously aggravates this offence against public 
morals and public decency. With regard to that book, I wish to 
refer to the case In re Beacuat (11 Oh. Div. 508; 48 L.J. Oh. 497), 
which was an application by the Rev. F« Besant, who petitioned 
the Oourt that his daughter, a child of tender years, might be 
delivered up by her mother, Mrs. Annie Besant (a lady who, in 
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ocmjnnction with a person named Bradlaugh — an individual. ^S85> 
who from one cause or another has* within the last few Baxxnxb 
years attained a large amount of notoriety — ^had brought WaIkxb. 
oat this wretched publication)^ to the custody of her father. JiMMt J. 
Sir George Jessel, M.B.j delivering judgment^ after pointing 
oat that a course of education in the speculative opinions 
of her mother was not only reprehensible but detestable^ 
and likely to work utter ruin to the child^ and that on 
that ground alone he should decide that the child ought not to 
remain another day under her mother's care^ said : '^ I am 
sorry to say that there is another ground^ which I should be 
glad to avoid dealing with, if I could. Another accusation 
against Mrs. Besant is this — ^it is said that in addition to these 
opinions as to the existence of a Deity and other speculative 
subjects, Mrs. Besant has been guiliy of immoral conduct in pub- 
lishing an immoral or obscene book, or rather pamphlet. Now, 
I am sorry to say that on my attention being directed to some of 
the pages of this pamphlet, I can entertain no doubt whatever 
as to its being an obscene publication. My view is exactly the 
same as was entertained by the Lord Chief Justice of England 
and a jury, on the occasion of the trial of Mr. Bradlaugh and 
Mrs. Besant for the publication of this book, at which trial they 
were convicted, and although that conviction has been set aside 
on a technical point — a flaw in the indictment— no judge, so far 
as I am aware, has for a moment doubted the propriety of that 
conviction. Besides that, it has also been condemned by a 
magistrate to be destroyed, and that decision has been confirmed 
hj a Court of Quarter Sessions, a number of magistrates being 
assembled there. I think my view of this book is, if I may say so, 
folly confirmed and borne out by these previous decisions ; 
although, even if I entertained a less strong opinion than I do, I 
ought not to hesitate to express that opinion.'' That decision 
was appealed from and confirmed by the Court of Appeal, con- 
sisting of Lords Justices James, Baggallay and Bramwell. In 
reference to that book they say (at page 520) : '' The appellant 
has not only taught what she calls matters of speculative opinion 
in religion, but has published other works which she avers to be 
in the domain of physiology, of medical science, and political 
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economy^ some of which works she herself has written. She 
avers that she has done this from a desire to promote the happi* 
ness of the poorer millions of her fellow-creatures, and from a oon- 
scientious conviction that she is doing a good work. From the 
particular nature of the topics which she has chosen to selecti 
they may easily be so handled as to be immoral, indecent, and 
corrupting. ... It is impossible for ns not to feel that the con- 
duct of the appellant in writing and publishing such works is so 
repugnant, so abhorrent to the feelings of the great majority of 
decent Englishmen and Englishwomen, and would be regarded 
by them with such disgust, not as matters of opinion, but as vio- 
lations of morality, decency, and womanly propriety, that the 
future of a girl brought up in association with such a propa- 
ganda would be incalculably prejudiced." And who can doubfc 
that such a publication must exercise a corrupting and depraving 
influence upon any but firm a^id stable minds — disgusting all 
whom it did not deprave — a direct corrupter of chastity in the 
vast majority of cases — ^a vile instrument of furthering the 
vilest purposes f 

Determination of the magiatraie 
reversed, and conviction set aside, 
without costs* 



Attorney for the respondent : Williams, Crown Solicitor. 



Oct. 27> 28. 



Martin C.J. 
Faucett J. 

and 
Windeyer J. 



AKDEBSOir V. SPOFFOBTH akd Anothxb. 

In/ormatiofi^I>upi<eity--B6tiin^ Eount Ad (89 Vic. Ko. 28), mci . 8 & 4. 

The appellants were oonvicted and fined under the Betting JBTouMt Act (39 
Vict. Ko. 28), on an information which charged that thej did use a place for the 
pQxpose of mon^ being reoeived, ko. ; and that th^ did nnlawfnlly reoeire in 
the laid place, on the aaid date and other dates subsequent thereto, Tarions 
sums of mon^s, Ac. 

Htld^ that only one offence was charged, namely, that constituted by section 
4 of the Act The information was therefore held to be good. 
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Appxal from a justice. Tlie information alleged that on 3rd l^<^- 
<i December^ 1884 the appellants did use a place on the pre* An^uuson 
mises Nob. 120, 122, and 124 Eling-Btreet, Sydney, for the pur- Bfonwn. 
poBC of money being received on behalf of themselves and 
others, as the consideration for an undertaking by them to pay 
money thereafter to the purchasers of the horses that should be 
the winners of the double event of the horse races called the 
"Summer Cup of 1884 " and the '' TattersalFs Cup of 1885,'^ to 
take place thereafter. And that they did unlawfully receive in 
the said place on the said date and other dates subsequent thereto 
various sums of money from different persons as a considera- 
tion for an undertaking by them to pay to the purchasers of the 
horses that should win the double events of the horse races 
called the '^Summer Cup of 1884" and the "TattersalPs Cup 
of 1885," the amount realised by the sale of horses that should 
nm in the said races, less ten per cent., contrary to the Act in 
such case made and provided. 

At the trial the point was taken on behalf of the defendants, 
that the information contained two offences or matters of com- 
plaint, contrary to the provisions oi the Justices AcfNo. 2, sec. 10. 

The magistrate determined that the point taken afforded no 
ground of defence, and he fined the defendants, but stated a case 
for the Supreme Court, whether his determination was erroneous 
inlaw. 

(y Connor {The Attomey-Oeneral with him), for the appellant Oct. 27, 2S 
(Oct. 27, 28). The information alleges two offences, namely, the 
offence under section 8 (1) of keeping a house for the purpose of 

(1) 89 Vic. No. 28 sect. 1 enacts : — race, figlit, game, sport, or ezeroise; or 

'^Ko house, office, room, or other place as or for the considenition for receiying 

liudl be opened, kept, or used at any the paying or, giving by some other per* 

time for the pxupose of any money or son of any money or Taluable thing 

nhiable thing being received by or on any such event or contingency as 

<m behalf of the owner, occupier, or aforesaid. And every house, office, 

leeper, or any person whosoever, as room, or other place opened, kept, 

fot ihe consideration for any assur- or used for the purpose aforesaid, or 

snoe, undertaking, promise, or agree- any of them, is hereby declared to be 

netit, express or implied, to pay or a common nuisance." — 1 01, 8tai. 97. 
give thereafter any money or valuable Sect. 8 enacts : — " Any person who 

thing on any event or contingency of shall open, keep, or use any house, office, 

or relating to any horse race, or other room, or other place, for the purposes 
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1886. illegal betting, tlie other under section 4 (1) of betting in bucIl a 

Andxbson hoase. The information is therefore bad : Netvnum y. Bendyshe 

Spowobth. ^^) ' ^^^^^ * conviction for keeping his house open for the sale of 

beer, and selling beer and suffering the same to be drunk in the 

house at an unlawful time^ was held bad, because it included 

more than one distinct offence. 

[Sib J. Mabtin, C. J. In that case it was not necessary to prove- 
that the house was kept open in order to show the selling of th& 
beer. But here it must be proved that the house was used for 
the purpose of unlawful betting, in order to constitute th& 
offence described in section 4 of the Betting Act (1).] 

The defect cannot be amended : B. y. Sahmona (3). 

Salomons, Q.C. f Armstrong with him), for the respondent, and. 
Rogers, for the Grown, were not called upon to argue. 

Oct, 28. Sir J. Mabtik, C. J. In this case the appellants were pro- 
afortinCJ. ^500^0^ against before a magistrate, by information under 
the Betting Act. [His Honour read the information above set 
forth.] 

The magistrate convicted the defendants, and imposed a fine, 
and directed a certain period of imprisonment if the fine were not 
paid. Objection was taken that the information was bad, because 
it did not relate to one offence only, but to two offences, and a case 
has been stated for the opinion of the Court whether the decision 
of the magistrate was right or wrong. 

I am clearly of opinion that it was right. In order to make 
out this offence, under the 4th section of the Act, it is necessary 
to show that the place where the money was received was usecL 
for the purpose set forth in section 1. The money must be 

aforesaid, or any of them, shall, on thing as a deposit on any bet on con* 

summary conviction thereof, be liable dition of paying any sum of money 

to a penalty." — 1 OL Btat, 98. or valuable thing on the happening 

. Sect. 4 enacts : — " Any person, being of any event or contingency of or re* 

the owner or occupier of any house, lating to a horse race, shall, upon 

office, room, or place, open, kept or used summary conviction, be liable to a 

for the purposes aforesaid, or any of penalty.*' — 1 01. 8iaU 98. 

them, who shall receive directly or (2) 10 Ad. & EIL 11. 

indirectly any money or valuable (8) 1 T.R. 249 
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Teceived in a house used as described in the first section. The i^^s. 
information in this case states that the house was used in th^ Andkbson 
maimer described^ and it further states who it was that used gpoy^BTH. 
it. In order to prove the user, it must be shown who it was 
that used the house. It does not follow that, because the de- 
fendant might have been convicted under section 3, the 
information is bad because the names of the persons who used the 
liouse are set forth. It does not make it the less a user because 
the information states the name of the person who used the 
house. The user having been necessarily set forth, the receiving 
of the money is then alleged. This is only one offence. The 
answer of the Court must be that the magistrate was right in 
his decision. 

Faugxtt, J. The offence mentioned in the 4th section is a Faueett j. 
^compound one, first the nser of the house, and then the receiv- 
ing of the money, and the whole is constituted one offence. 

WiNDBYBB, J., concurred. Windeyer J. 

Declared that the determination 
of the magistrate was right: 
one set of costs to the informant : 
no costs for the Orown. 

.Attorney for the appellant : Wallace. 

.Attorneys for the respondent : Slattery ^ Hey don. 

Attorney for the Crown : Williams, Crown Solicitor. 



E. «. MOWATT. Oct, 30. 



'Criminal Law — Flea of avirefoie convOt — Not avaUdbU when former conviction 

qwUhed^Time for pleading 5y Crown, Martin C.J. 

Faucett J. 
A plea of avtrrfoiB convict is not supported by proof of a conviction, which has and 
-been qnashod. Windeyer J. 

The Crown may at any time join issue on such a plea. 

Special Case, stated by Mr. D.C. Judge Bowling, as follows : — 
il. At the Quarter Sessions holden at Maitland during the month 
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^^^- of June last, the prisoner was charged before me with embezzling 
BsaiNA three several sums of 11,, 2L, and IZ., the first amount on 30th 
If owATT. ^^ June, and the two last daring the month of August, in the 
year 1884, which he received by virtue of his employment of 
clerk and servant to William Grahame and another. Mr. 
Thompson appeared for the prisoner, and pleaded a plea of autre^ 
fois convict, as follows : '^ The accused person says that he haa 
been lawfully convicted for the same offence as that with which 
he is now indicted.'' The then Crown Prosecutor was not pre- 
pared to join issue on that plea, nor was the prisoner's advocate 
prepared with proof to substantiate his plea. The latter then 
applied for a postponement of the trial until the following' 
sessions. The trial was postponed accordingly. 2. At the 
Quarter Sessions holden in Maitland during the present month of 
September the prisoner was again brought before me on the 
same information. The prisoner again relied upon his plea of 
autrefois convict. The Crown Prosecutor claimed the right to 
reply to that plea. Mr. Thompson contended that the Crown 
was too late to plead. After argument I allowed the Crown 
Prosecutor to join issue. 3. It was admitted then that the 
prisoner had been tried at the Quarter Sessions holden in Mait- 
land during the month of March, before Judge Wilkinson, on an 
information which charged that he, being servant to William 
Grahame and another, did steal certain money, to wit, the amount of 
2441. 188. 6d., the property of his said masters. It was further 
admitted that the prisoner had been found guilty, and upon the 
argument of certain points reserved by the Chairman of Quarter 
Sessions for the consideration of their Honours the Supreme Court 
Judges, they had avoided the conviction, and the prisoner was 
discharged from custody (1 ). 4. It was then agreed to argue on 
the points admitted by wq,y of demurrer whether the plea was an 
' answer to the present information. The matter was argued, and on. 
the authority of The QueeuY. Drury (1 C. and K., p. 190), I ruled in 
favour of the Crown. The prisoner was then allowed to plead 
not guilty. 5. The facts of the present case were as follows :«-^ 
The prisoner had for some time been acting as a '' canvasser'' 
to the prosecutors. His duties under ordinary circumstances 
(1) Beported 1 N.S.W. WeeUy NoU$, p. 146. 
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were as follows : — He wonld be entrusted with jewellery .to 1885. 
sen on the time^payment system ; having found a purchaser, Bboina 
be would receive the first deposit, but had no right to receive the sf qwatt 
remaining payments ; they would be collected by other collectors. 
He was paid by commission. It was proved that on the 23rd of 
Jnne, 1884, the prisoner was entrusted with a watch to sell, 
wliieh he did sell to a Mrs. Simpson; the first deposit of 21. he 
honestly accounted for. In this particular instance he requested 
the prosecutors to allow him to collect the subsequent instal- 
ments due by Mrs. Simpson, as he could get them. The prose- 
cutors agreed to that arrangement, and for that purpose a card 
was given the prisoner to sign whenever he received any money, 
which card was Mrs. Simpson's voucher. It was proved that the 
prisoner received the three several sums of money mentioned in 
the information from Mrs. Simpson, and embezzled the same. 
A question arose at the trial whether the prisoner was a clerk or 
servant. I ruled there was evidence of that fact, and referred to 
£he 119th section of the Criminal Laws Amendment Act of 1883. 
It was proved incidentally that the facts of the present case of 
embezzlement were not included in the first charge tried before 
Judge Wilkinson, although it was then known to the prosecutors 
that the prisoner had embezzled the moneys mentioned in the 
present information. The moneys he then was charged with 
stealing, namely, 24AI. IBs. 6d., were supposed to be the moneys 
arising from the sale of goods delivered to the prisoner to seU, 
viz., on the 27th August, 28th August, and 1st September, 1884. 
6. In the course of my address to the jury, I told them that, 
supposing this charge was identical in law and fact with the pre- 
vious one (the evidence being to the contrary), they might 
find the prisoner guilty of it now that the former conviction was 
quashed. But that the charge now relied upon was a new charge 
and not incorporated with the former, and it was for them to 
find whether it was proved or not. The prisoner was found 
guilty, and is now undergoing his sentence in the gaol at Mait- 
land. 7. At the request of the prisoner's advocate I reserved 
the following questions for the consideration of their Honours 
the Judges of the Supreme Court : 1. Was I right in ruling that 
the Crown Prosecutor was not too late to reply to the prisoner's 
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1885. plea ? 2. Was I right in ruling on the hearing of the demuprer 
Btoina that the Crown was entitled to judgment f 8. Was I right in 
MowATT. *^lli^g *^® ]^^ *^* there was evidence to go to them that the 
prisoner was a servant f 

M^Oulloch, in support of the conviction. 

The prisoner was not represented by coimsel. 

Oct. 30. Sib J. Maetin, C.J. There is no rule requiring the Crown to 

JfarttnCJ. plead at any particular time. The Crown Prosecutor, there- 
fore, was not too late in joining issue on the defendant's plea. 
The plea of autrefois convict was not supported by showing a 
former conviction which had been quashed by the Court. That 
point is decided by the case of B. v. Drury (2). 

FwvLcett J, Paucett, J., and Windetbb, J., concurred, 
and 

Conviction affirmed, 
(2) 1 C. & K. 190; 18 LJ. M.C. 189. 
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WENTWORTH v. HUMPHRBY. 



A. P. J. 



4Kd^ performance— Real Estate qf Intestates DistrUmiion Act (26 Vie. No. 20) 

Bastard— Trustee Act (16 Vie. No. 19), s. \^— Vesting Order. 1883 



Per Jf arttn, C.J., and Innes, J., reveramg the deciuon of Fauutt, A.P.J. The ^ yj ^g 
Seal Estate of Intestates Distribution Act does not apply to all land without distino- 19/ 

tkm, bat only to all land which, by the operation of the law relating to real pro- 
perty in force at the time of the passing of the Act, woold, upon the death of the 
owner inteetate in respect of snch land, pass to his heir-at-law. 

Per WvsdtyeTf J. The object of the Legislatore in passing the Seal Estate oj 
Intestates Distribution Act was to get rid of the hereditary incident attaching to all 
landed property, and to enact that in all cases of intestacy, land, instead of going 
to the heir, as theretofore, should be distributed as other property belonging to the 



£., a bastard, through whom title was traced by the plaintiff, died in 1865 at the 
age of twenty, and it was not shown whether he was married and left legitimate 



iTeU, that apart from the JReal Estate qf Intestates' Distribution Act, this made 
the title one which the plaintiff could not force upon an unwilling purchaser; 
aad also held {Windeyer, J., diss.)^ that the Curator of Intestate Estates had no 
power to deal with his real estate, and so a person could not deduce a good title 
through him in a suit for specific performance, 

SembUf that Vesting Orders under the Trustee Act should follow the exact words 
of the section under which they are made ; but that if defective in point of form 
only, the Court on appeal has power to amend. 

Tms suit was tried before Mr. Justice Faiicett, A.P.J., on the 
17th and 18th of November, 1883. The facts are fully stated in 

N.8.W.B., VoL VI., Bq. A 
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1883 the first portion of His Honour's written judgment, delivered on 



WsNTwoBTH the 19th of November. 

V. 
HUMPHBBY. 

Owen, Q.C., and Lmgen for the plaintiff. 

Gordon, Q.C., and A. H. Simpson for the defendant. 

Paucett, A.P.J. This is a suit by the vendors to compel 
the specific performance of an agreement by the defendant 
for the purchase of certain hereditaments, consisting of four 
warehouses in Market and Clarence streets, in the city of 
Sydney. The defendant has taken four objections to the 
title, and these objections I have now to consider. The 
title^ so far as is necessary for the present purpose, may 
be thus briefly stated: — There had been previous dealings 
with the property, which it is not necessary to consider, after 
which, by lease and re-lease dated 17th and 18th August, 
1840, John Beeson conveyed the lands and premises in question 
to certain uses in favour of John Browne and his heirs, and so as 
to bar dower. Soon after he executed that conveyance, viz., on 
20th October 1840, a grant from the Crown of the said lands was 
issued^ to John Beeson* I may here at once say that, according 
to the decision of this Court in Cockroft v. Haney, in April 1858, 
which has never been questioned, the result of the conveyance by 
Beeson, and the subsequent acceptance by him of the grant from 
the Crown, is to vest an equitable estate in fee in John Browne, 
and to make John Beeson a trustee of the legal estate, with a 
right in Browne or his representative to call upon Beeson or bis 
representative at any time to convey the legal estate. This, 
I understand, is not disputed. Beeson never conveyed the legal 
•estate. Browne, having thus the equitable estate in fee, on 26th 
April 1841 mortgaged the land and premises to Abraham Elias, 
and on the 16th August 1850 he conveyed his equity of 
redemption to the said Abraham Elias. By this transaction, it 
will be observed, John Browne ceased to have any further 
interest in the estate, and Abraham Elias acquired the equitable 
estate in fee. On 10th July, 1856, Abraham Elias made his will, 
by which he devised the property — subject to an annuity of 30Z. 
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to his niece, Bosetta Elias — to his wife, Harriet Elias, for life; 1883 

and after her decease to Abraham Elias, the younger, a son of wkntworth 

Roaetta Elias, in fee. The testator died in the same year, 1856. humphbby 

Upon the testator's death Abraham Elias the younger thus 

became entitled to a vested remainder in fee in the equitable 

estate, isubject to the ' life * estate of Harriet Elias. 'The 

annuity iK> Bosetta ' Elias need not be further considered. 

It appears to ^ have been purchased by the plaintiff. On ^ 11th 

March 1865, Abraham Elias the younger died, a - bastard 

and intestate; and on the 3rd February 1877, Harriet Elias 

died. On 12th April 1877, Mr. Slattery, the Curator of Intestate 

Estates, was appointed by an order of this Court to collect 

the estate of Abraham Elias the younger, * as having died 

intestate, and as such curator, and under the authority of the 

*' Intestacy Act of 1863," he sold by auction the interest of 

Abraham Elias the younger in this property, and the plaintiff 

became the purchaser. Such is the title as deduced by the 

plaintiff. 

But on searching the registry it was found that there had 
been a conveyance of this property from John Browne to Peter 
William Plomer ; and the original conveyance, having been 
found amongst the papers in Plomer's estate, is produced by his 
executor. The conveyance-^by lease and re-lease — is dated 9th 
and 10th October 1845. There was also found registered a 
copy of a deed, called a re-conveyance, and dated 23rd August 
1856, by which Plomer conveyed certain premises " in the within- 
written indenture described," to John Browne, but no original 
of this 'deed has been found. Under these 'circumstances the 
defendant ^ has ' taken the following* objections:— ^1.' That the 
legal estate is outstanding in John-Beeson or his representatives. 
2. That previously to the' conveyance of the equity of redemption 
in the said land to Abraham Elias, the same had been conveyed 
or released to Peter William Plomer by the indentures of 9th 
and 10th October 1845. 3. That the plaintiff had not furnished 
any sufficient or satisfactory evidence that Abraham Elias the 
younger died intestate or unmarried. 4. That if Abraham Elias 
died intestate and without heirs in the year 1865, his vested 
remainder passed to the Crown on his death by way of escheat, 

A2 
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1883 and could not be dealt with by the Curator of Intestate EsJ^ates 
Wentworth under the " Real Estaiea of IrUestatea Act of 1862," so as to enable 
„ ^- him to convey the legal estate. 

As to the first objection : Assuming for the present that the 
equitable estate in fee is duly traced from John Browne to the 
plaintiff, I am of opinion that under the Trusteed Acts this 
objection can be removed. The " Trustees Act of 1852" (16 Vic Na 
19) enlarges, without in any way repealing, the provisions of the 
Trustees Act of 5 Gul. 4, No. 8 (1834), which adopts the English 
Acts then in force. Under sec. 8 of the earlier Act, when " any 
person seised of any land upon any trust shall be out of the 
jurisdiction of, or not amenable to the process of the Supreme 
Court . , . or it shall be uncertain whether the trustee last 
known to be seised as aforesaid be living or dead, or if known to 
be dead it shall not be known who is his heir, &a, it shall be 
lawful for the Court to direct any person whom it may think 
proper to appoint for that purpose in the place of the trustee or 
heir to convey such land to such person and in such manner 
as the Court shall think proper, and every such conveyance 
shall be as effectual as if the trustee seised as aforesaid or his 
heir had made and executed the same." And under sec. 9 of the 
later Act, when any person solely seised or possessed of any 
land upon any trust shall be out of the jurisdiction of the Supreme 
Court, or cannot be found, the Court may make a vesting order 
which shall have the same effect. Now in the power of attorney 
from Browne to Flomer, dated 19th May 1851, Beeson is men- 
tioned as *' the late John Beeson, deceased ;" and there is every 
reason to suppose that this statement is correct If, then, his 
heir is known and can be found, the course of proceeding is very 
simple, apart from these Acts. If it is not known who his heir 
is, or if his heir cannot be found, then the case, in my opinion, 
comes clearly within the provisions I have cited. At first sight 
it might appear doubtful whether the words *' upon any trust" 
were applicable to the trust in this case. But under the inter- 
pretation clause of the Act of 1852, the words "trusts and 
trustees" shall extend to and include implied and constructive 
trusts ; and John Beeson, who first conveyed away the estate in 
fee simple, and then obtained the grant from the Crown, is thus 
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a constructive trustee. Note to Lewin on Trusts (1). In sup- 1883 



port of my opinion on this point, I refer to Sugd, V. and P. (2), Wentworth 
where Lord St. Leonards, speaking of getting in outstanding legal Humphrey. 
estates, says: "But now, in most eases, an outstanding legal 
estate may be got in under the provisions of the Trustee Acts of 
1850 and 1852." 

I pass over the second objection for the present, and come to 
the third. There are cases in which negative evidence is all- 
powerful — in which the absence of positive evidence is convincing 
and conclusive. Upon the death of Harriet Elias in 1877, in- 
quiries are made, at the suggestion of the Curator of Intestate 
Estates, through the Commissioner of Police in London, for the 
purpose of finding Abraham Elias, the younger, who, if he had 
been then alive, would have been entitled in possession to this 
valuable property. Evidently with considerable diflSculty, his 
mother, Rosetta Elias, is found, and it is ascertained that he was 
illegitimate, and that he died of consumption in 1865, slightly 
under twenty years of age. The certificates of his birth and death 
are in evidence. Now, after reading the police reports and the 
declaration of Eosetta Elias, and considering the object of the in- 
quiries and the careful way in which they were made, the early 
age at which he died, and that no application has ever been made 
on the part of a wife or child, or of any one claiming under a 
will, I cannot entertain the slightest doubt that he died intestate 
and unmarried ; and I am of opinion that there is quite sufficient 
evidence to justify this conclusion. I attach but little weight to 
the statement in the petition of Bosetta Elias that her son died 
unmarried, as the petition is signed for her by her attorney. 

I next take the fourth objection. Now, it would be a strange 
thing if any principle of Equity would compel the Court to say 
that a purchaser should be released from his contract on account 
of an objection to the title, when it is quite clear that, in refer- 
ence to the ground on which the objection is made, there is no 
one who could disturb the vendor's title. Such is the case in this 
instance. Abraham Elias, the younger, died intestate and un- 
married. Being a bastard, he had no heir, no personal represen- 
tative. No one can claim through him or from him. And 
(1) Ch. 7, 8. 1, p. 140 3rd ed. (2) P 332 (13th ed.) 
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1883 October, 1845. We have also a deed called a reconveyance firom 

WKHTwoRTn ^- ^' I^loD^^r to John Browne, dated 23rd August 1856. And 

V* the question is, whether the latter deed refers to the former. 

HCTMPHBVT. 

Now, looking at all the evidence, I have no doubt that the con- 
veyance of October 1845, although purporting to be an absolute 
conveyance, was, in fact, a mortgage to secure the pajrment of 
200i. The conveyance includes no less than five freehold proper- 
ties — ^namely, land at Petersham, land at Prospect, and three 
messuages in Parramatta-street — all purchased from different 
persons ; and also six dwelling-houses in Market-street, and 100 
feet of land adjoining, and a dwelling-house in Clarence-street 
with 66 feet of land, the properties in Market-street and 
Clarence-street being described as bought from John fieeson, 
and including the property in question in this suit. The deed 
also includes an assignment of Browne's interest in the Cheshire 
Cheese public-house, leased to him by John Beeson for fifty years, 
and his interest to a house at the comer of Park-street and 
Elizabeth-street, also leased to him by John Beeson. In addition 
to all this, the deed makes over all the household, stock-in-trade, 
and other effects in the public-house and premises, and gives a full 
and minute schedule of such goods and effects. And, according 
to a memorandum, possession of the goods and premises bargained 
and sold was delivered by Browne delivering to Plomer a silver 
tablespoon in the name of livery and possession of the whole 
goods and premises. From this form of delivery we might reason- 
ably infer that Browne was not disturbed in his possession ; and 
further, we have the power of attorney from Browne to Plomer, 
found amongst Plomer's papers, authorising Plomer to act in the 
collecting of the rents of the public house and of the house at the 
corner of Park-street and Elizabeth-street, showing, as far at all 
events as these premises are concerned, that the conveyance of 
1845 was not intended to be absolute. Besides, 200{. cannot be 
considered as the selling price of all the properties mentioned, 
especially when we see that on one of them alone — the one now 
in question — a sum of 1300i. was lent a few years before by 
Abraham Elias. Still the conveyance to Plomer is in its terms 
absolute, and, even as a mortgage, is at all events a charge upon 
the land. At first I had an impression that the Statute of 
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Limitations would meet the objection : Dearman v. Wyche (1) ; 1883 
but on consideration, I think, that without further evidence that Wkntwokth 
question is open to too much doubt, and might involve a purchaser „ ^• 
in diflSculties to which he ought not to be subjected. But if the 
deed of 23rd August, 1856, refers to the conveyance of 1845 from 
Browne to Plomer, it would remove the difficulty, although, 
considering the dates, operating in respect to this property by 
way of estoppel. And although I am much disposed to think 
that it is a re-conveyance of the lands conveyed by Browne to 
Plomer by the indenture of 1845, it is impossible, as Sir G. W. 
Allen says in his evidence, to say so with certainty, or, indeed, 
with anything like certainty. No doubt the consideration — 
20(B. — is the same in both deeds. And although, by releasing 
his equity of redemption in 1850, Browne had ceased to have any 
farther interest in this particular property, yet in 1856 he might 
have wished to free the other properties mentioned in the con- 
veyance of October, 1845, from the charge to which they were 
subject under that deed, and for that purpose he may have paid 
off the charge and obtained the re-conveyance, which, it appears 
to me, is probably the explanation of this re-conveyance, and 
would account for the general description of the premises re-con- 
veyed. Again, although it appears from an examination of the 
registry that there were several deeds to which Browne and 
Homer were parties, yet no other deed has been found to which 
the re-conveyance can refer, except the conveyance of October 
1846. Further, Sir Q. W. Allen, the executor of Plomer's estate, 
says that that estate makes no claim to this property. These, 1 
must say, appear to me to be strong grounds in support of the 
j^ pl&inti£rB case, and might go far towardi-^ iah owing that there was 
j^ BO one who would make a claim on this ground. But, on the 
pt ber hand, there are circumstaTices that present great difficulty. 
"Hie t^gistration copy refers to *'the wHhin written indenture," 
as if the original of it were in fact written upon, or attached to 
aaothor indenture. The original of the i-egistration copy has not 
ho&a foondj but the original conveyanco to which it is said 
1^ k^ refer has been founds as I have said amongst Plomer's 
™ paficrs, and is in evidence ; and there is no endorse- 
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18183 menfc whatever upon it, nor is there any appearance of 

Wkntwobth ^ ^^^^ having been attached to it. Again, in the registration 

„ ^^ copy, Peter William Plomer, who executes the deed, is said to be 

called in the within written indenture ''Peter Plomer;" while in 

the conveyance of October, 1845, the name "Peter William 

Plomer" appears several times in full, and in no one instance is he 

called ''Peter Plomer." The simple explanation of this matter 

certainly would be that the registration copy refers in fact to a 

deed in which the name appears as " Peter Plomer," and not to a 

deed in which it does not so appear, but appears throughout 

as "Peter William Plomer." On the whole, whatever may be the 

probabilities on one side, I think the question is, to say the least, 

so doubtful that I am not able to say that the objection is met 

But considering all the circumstances, and especially the fact that 

the executor of Plomer's estate considers that that estate has no 

claim against this property, I should suppose the plaintiff could 

not have much difficulty in arranging with the representative of 

that estate to remove the objection which, with fuller evidence, 

might probably be got rid of under the StcUute of LimitaiioTia. 

On the whole, therefore, I am of opinion that, except for Plomer's 

charge, the plaintiff has made out a good equitable title. I am 

also of opinion, as I have already said, that he can get in the 

legal estate under the Trustee Act, And, further, having 

considered the principles in which time is in cases of this kind 

allowed for the completion of the title — Fry on Spec. Perf. 576, 

and the cases there cited — I am of opinion that this is a case in 

which I ought to allow a reasonable time for that purpose. If 

the plaintiff, therefore, wishes for time I will allow it, and in that 

case T shall reserve the question of costs, otherwise I shall be 

compelled, with reluctance, to dismiss this statement of claim. I 

say with reluctance, because I think the plaintiff has got a good 

holding title, which is not at all likely to be disturbed, although 

I cannot compel the purchaser to accept it. One month allowed. 
F. C. 

18S4 

Following this decision, a vesting order was obtained on the 



nZ: nl ^'. 24th of February 1884, under sec. 15 of the Trustee Act (16 Vic 
Martin C.J. No. 19), which, however, did not follow the exact words of the 
and /nne« JJ. section, using " representatives" instead of " heirs or devisees." 
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His Honour thereupon granted a decree in favour of the plaintiff. 1884 
From this decision the defendant appealed, and the appeal was Wkvtwobth 
heard by the Full Court (Martin C.J., Innes and Windeyer JJ.) Humphrey 
on the 28th of August, 1884. 

Gordon, Q.C., and A. H. Simpson, for appellant — ^As purchasers 
we are entitled to such a title as we can take into market, and 
force upon an unwilling purchaser: Pykev. Waddingham (1); for 
the various rules showing this, see Fry (2). Has anything been 
done since the first judgment of the Court below to get in the 
outstanding legal estate ? The vesting order of 24th February 
1884 is not sufficient : Collinaon v. CoUimson (3). To make it 
effectual the steps taken in reference to the order and the facts 
which bring the case under the Act must be set out : Re Main- 
waring (4). This order does not set those particulars out 
properly. Suppose ejectment were brought against us, the order 
would be no protection ; Trustees Act (5). 

[Martin C.J. If it is necessary, I think the Court has power to 
amend the order by insei*tiDg these particulars.] 

There is no evidence that Elias, the younger, died without issue 
In such a case the rule is laid down in Fry (6), as follows : — "Where 
the title depends on a presumption, provided it be such that if 
the question were before a jury, it would be the duty of the judge 
to give a dear direction in favour of the fact, and not to leave 
the evidence generally to the consideration of the jury. 
The Court will not consider the title doubtful." Here the 
evidence is doubtful on this point ; see also Lowes v. Lvsh (7): 
Freer v. Hesse (8). [The remainder of the argument was upon the 
questions of escheat and of costs, which are not material for the 
purposes of this report.] 

Owen, Q.C., and F. Barton for the respondent — ^The decided 
cases vary so much that no definite rule can be laid down. 
Frequently a title, to a certain extent doubtful, has been forced 

(1) 10 Hare 1. (5) 28 L. J. Eq. 97. 

(2) Sees. 859-870. (6) Seo. 42. 

(3) 3 De G. M. & G. 409. (7) Seo. 870, subsec. V. 

(4) 14 Ves. 647. (8) 4 De. M. & G. 495. 
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^88^ on a purchaser : Lyddal v. Weston (1) ; CaiMl v. CorraU (2) ; 
Wbntworth ^^^^^«^ V. Vawdrey (3); Spencer v. Topham (4). 

HuMPHBKY. [Martin, C.J. There is no evidence whatever that Elias 
the younger died unmamed; the mother had an interest in 
getting the proceeds of the sale of the property into her own 
hands.] 

The inquiry was instituted by the Curator, so the mother's 
saying nothing about her son's dying unmarried is not suspicious, 
Under the circumstances, if the case were before a jury, would 
not the Judge be justified in telling them that the matter was 
not doubtful. 

[Martin, C.J. The extreme probability that Elias died un- 
married is not evidence]. 

If further evidence is required, by the conditions of sale we 
are entitled to obtain it at the expense of the other side. 

Gordon in reply referred to Emery v. Qroacot (5) 

MaHin C. J. Sir J. Martin, C.J. In this case the plaintiff sold certain 
land in Sydney to the defendant, and upon the abstract 
being sent to the attorney for the purchaser, objections to the 
title were taken. Amongst other objections was one that 
no sufficient proof of the fact of Abraham Elias the younger, 
through whom the plaintiff deduced his title, having died un- 
married, was given. The title made out was this : — Beeson, the 
original owner of the land, sold and conveyed it to Brown, and 
after this sale and conveyance a Crown grant of the land was 
issued to Beeson, who thus became a mere trustee for Brown, 
who afterwards mortgaged the land to Elias the elder. Elias 
subsequently purchased the equity of redemption, the legal estate 
still remaining outstanding in Beeson. Elias died, leaving by his 
will the property to Elias the younger, the son of Rosetta Elias, 
who, however, was never married to the father of her child, subject 
to an annuity of 30Z. per annum payable to Rosetta. In 1865, Elias 

(1) 2 Atk. 19. (3) 16 Ves. 390. 

(2) 4 Y. & 0. Ex. 228. (4) 22 Beav. 678. 

(5) 6 Madd. 54. 
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the younger died in London at the age of twenty, of oonsumption, 1884 

in poor circumstances^ and the property in question fell into the Wsntwo&th 

hands of the Curator of Intestate Estates, who caused certain ^ ^' y 

inquiries to be ngiade and declarations by Rosetta Ellas and others 

to be taken. In none of these is there any statement that Elias 

died unmarried. The property was sold to the plaintiff by the 

Carator, and afterwards the plaintiff sold to the defendant. The 

phuntiff instituted this suit to obtain specific performance of the 

contract of sale by the defendant. Mi*. Justice Fomoett, A.P.J., 

held that a clear title was not made out by reason of a conveyance 

by Beesoo, the original grantee, to one Flomer, the reconveyance 

from whom was not established, but afi there was no doubt that 

such reconveyance had been made, His Honour was of opinion 

that by means of a vesting order under the T'inistees Act (1) the 

legal estate could be got in; and accordingly he gave a month's 

time to the plaintiff to enable him to do so. Upon this being done 

His Honour decreed specific performance of the agreement. 

On the part of the case as to whether Elias the younger 
died unmarried, His Honour's opinion is as follows: — 
"Evidently with considerable difficulty his mother, Rosetta 
Elias, is found, and it is ascertained that he was illegiti- 
mate, and that he died of consumption in 1865, slightly 
muler twenty years of age. The certificates of his birth 
and death are in evidence. Now, after reading the police 
report and the declaration of Rosetta Elias, and considering the 
object of the enquiries and the careful way in which they were 
made, the early age at which he died^ and that no application 
has ever been made on the part of a wife or child, or of anyone 
claiming under a will, I cannot entertain the slightest doubt that 
he died intestate and unmarried ; and I am of opinion that there 
is quite sufficient evidence to justify this conclusion." The 
question is whether His Honour's conclusion upon this point can 
be upheld ; also whether the vesting order is sufficient to get in 
the legal estate. As to the latter, I have, during the argument, 
mtimated my opinion that if the order is defective in point of 
form only, it may be remedied by inserting proper words to 
show that His Honour had power to make the order under sec. 
(1) 16 Vio. No. 19, 860. 16. 
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1884 16 of the Trustees Act, If it were necessary, I should declare 
WxMTwoRTH ^^^^ ^^^ word' "representative'.' used in the order means "devisee 
HuiraBBY ^^ ^^^T^' ; l^ut it is not necessary to decide' that, because I am of 
opinion that His Honour took a wrong view of the evidence 
regarding the death of Elias the younger, intestate and un- 
married. 

Amongst the decisions upon the law of specific performance 
there are a great many cases which show that a purchaser cannot 
be compelled to take a doubtful title ; there are many examples 
of the application of this rule, and one which illustrates it well 
is Lowes V. Lush (1). It was there held by that great lawyer, 
Sir W. 6Tant,theA an act of bankruptcy was a sufficient objection 
to a title, without showing a debt upon which a Commission 
could issue. He said " I take all the parties to be equally inno- 
cent. - TKey were under a common mistake as to the proper mode 
of carrying into execution their common purpose." At the end of 
the judgment, again, he says, " Therefore though it is very unfor- 
tunate for this plaintiff, who has entered into a fair agreement, 
yet it would be as hard on the other hand, that the purchaser 
should be obliged to take a title, which the Court cannot warrant 
to him." The only case cited contrary to this, and many other 
decisions to the same effect, was Lyddal v. Weston (2). In that 
case there was a reservation in a grant of an estate by the 
Crown of certain mines within the premises. No mines ever 
had been worked, and there was no evidence or even a probability 
of such mines existing, but the Master stated that owing to the 
reservation, the plaintiff could not make a good title. The Lord 
Chancellor said: — "I am of opinion the exception is well foimded. 
This is one of the cases of willingness and unwillingness in a pur- 
chaser. It is the business of this Court to carry such agreements 
into execution, and must govern itself by a moral certainty; for 
it is impossible in the nature of things that there should be a 
mathematical certainty of a good title. No pretence that there has 
been any search for Boyal mines for 111 years, and, upon examina- 
tion, the probability is great that there are no such mines." That 
case is averypeculiar one,and the circumstances of it are completely 
different from the present. There the only flaw in the title was 

(1) 14 Ves. 547. (2) 2 Atk. 19. 
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a resefvktion of Boyal mines, when for more than a century no 1884 
trace of such metals was discovered ; ' here the plaintiff can only wbntwobth 
make out a good title by showing that Elias the younger died h^jj^h^uy 
without legitimate issue. If he married and had issue, this 
transfer would be good for nothing. It is said to 'be very 
unlikely that he did marry. That may be conceded.' * The 
evidence shows that he died of consumption, in 'London 
at the age of twenty, and in poor circumstances. ' The 
mother, who makes the declaration of his birth, paternity, &c., 
sajrs not one word about his dying unmarried ; the person' who 
was present at his death says nothing on the subject; in fact 
there is nothing about his dying unmarried said by any one. 
There being no evidence on the point, we are asked to presume, 
from the absence of such evidence, and from the fact that no 
eUum has since been made, that Elias the younger did die 
unmarried. To apply the rule laid down in Fry, in sec. 870, if the 
caseSvere before a jury, such an inference would be no evidence 
to go to tEem; and when we find that the mother says nothing 
at all on the subject, the inference is rather adverse than not to 
the plaintiff's contention. Suppose the property had gone to the 
Crown, and Bosetta Elias had applied to have it handed over to her, 
she would then have had a direct interest in stating that her son 
died unmarried, in order to obtain possession of the land or its 
proceeds. But apart from such an example, it is sufficient for 
the purpose of deciding the present case to say that there is 
no proof of Elias the younger having died unmarried; a fact 
which it is essential for the plaintiff to prove by satisfactoiy 
evidence. What would be satisfactory evidence of this need not 
now be decided. It may be that no one could be compelled to 
take the property on the strength of declaration alone. What 
we have now to decide is whether His Honour the Acting- 
Primary Judge was right in holding that the plaintiff was 
entitled to specific performance of the contract to buy this 
property. I am of opinion that His Honour took a wrong view 
of the case, and accordingly that the appeal must be allowed. 

WiNDEYER, J. Though I am not prepared to disagree with the Windeyer J. 
judgment pronounced by His Honour the Chief Justice, I feel 
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1884 some doubt as to the proper view to take of the question 
Wkntworth whether Elias the younger died without issue ; because I cannot 
Humphrey. '^^^P ^^^^^^gj ^^^^ ^'- Justice Faucett, that there is the strongest 
probability that he did so die. I feel no doubt myself, and 
the facts alluded to in the judgment of the Court below all 
point one way. Under the circumstances of the case I am 
not surprised at His Honour coming to the conclusion he did. 
But the real question is whether the Court is justified in 
forcing this interpretation of the facts before it upon the 
defendant. I do not attach much importance to the mother's 
not stating that Elias died unmarried; for it appears to me 
. only natural that she should not think it necessary imder 
the circumstances to do so. There is a good deal of vague- 
ness in the decisions, but looking at the general tenor of them, 
the rule seems to be that where the Court cannot warrant a 
title, it cannot compel a purchaser to take it. To apply the 
last rule mentioned by Fry (1). If the issue whether Elias the 
younger died unmarried were before a jury, would a judge he 
justified in telling the jury that from the facts of the case they 
ought to infer that he did? I will not say so, but still most 
juries might come to that conclusion, whether the judge could 
direct them authoritatively to do so or not. There is a case of 
Barnwell v. Harris (2), not cited in the argument, where a • 
similar question arose; in which Mansfield, G.J,, said: — "A 
Court of Equity would not decree specific performance in this 
case, unless the plaintiflf could procure the ground landlord to 
apportion the rent by joining in an assignment of the lease. . ." 
That is very much the case here. The presumption of faci; is 
very strong, but being only a presumption, the purchaser cannot 
be compelled to accept the title. 

Innes J. SiR G. Innes, J. I express no opinion as to the sufficiency of the 
order in point of form; but in all probability the difficulty would 
not have been held to be insuperable. At the same time, how- 
ever, I would point out that it would be better for orders of the 
kind always to adhere to the exact words of the sections of the 
Act under which they are made. 

(1) Sec. 870 aubsec. V. (2) 1 TMint, 430. 



VOL.VL] CASES IN EQUITY, 17 

I have no hesitation in concurring with His Honour the Chief 1884 
Justice, in holding that there is no sufficient evidence that Elias Wsmtwobth 
the younger died without issue; and I am obliged to dissent from HuiiraBBY. 
the view taken by Mr. Justice Windeyer that this matter 
fthnost amounts to a moral certainty. Indeed, I see a certain 
amount of evidence to negative that view; though I should be 
sorry to suggest that there has been any improper suppression of 
facts by Bosetta Elias. If the case had been tried before a jury 
it would not have been the duty of the judge to give a clear 
direction to the jury that Elias died immarried; therefore, 
following the rule laid down in Fry (1), I think this appeal 
must be allowed. 

On the 29th of August, Owen, Q.C., stated to the Court that 
owing to an oversight, the attention of the Court had not been 
called to the fact that Elias the younger had died since the 
passing of the "Real Estate of Intestates Distribution Act of 
1862" (2), and so that the question whether, through the opera- 
tion of that Act, the conveyance by the Curator of Intestate 
Estates did not vest the estate in the plaintiff so as to enable 
him to confer a good legal title on a purchaser, had not been 
decided. The Court then directed their judgment to stand in 
abeyance until the point thus overlooked had been argued. The 
point was accordingly aigued on the 11th of November following. 

Oordon, Q.C., and A, H. Simpson for the appellant. 

Owen, Q.C., and F. Barton for the respondent : — 
The argument was conJSned chiefly to the question whether the 
Act 26 Vic. No. 20 applied to all land, or only to such land as 
would, by the operation of the law relating to real property in 
force at the time of the passing of the above Act, upon the death 
of the owner intestate, pass to his heir-at-law. 

On the 15th of November the following written judgments 
were delivered : — 

Sir J. Martin, C.J., delivered the joint opinion of Mr. Justice 
InTies and himself : — After judgment had been delivered on this 

(1) Sec. 870, Bubaec. V. (2) 26 Vic. No. 20. 

N.aW.R., Vol. VI., Eq. B - 
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1884 appeal on the 28th of August last, the attention of the Court was 
Wertwobth called to the fact that by an oversight no reference had been made 
HxjMPHiwY. ^i^"^g the argument to the " Real Estate of Intestates Dis- 
tribution Act of 1862," and that no decision had been given upon 
the question whether the conveyance by the Curator of Intestate 
Estates did not vest the estate in the plaintiff, so as to enable him 
to confer a good legal title on a purchaser. We, therefore, on the 
application of defendant's counsel, directed our judgment to be 
held in abeyance until the point thus overlooked had been argued. 
This argument has been heard before us, and we are of opinion 
that our decision must remain as already given. The Act 26 
Vic. No. 20, was, as both its title and preamble state, an Act to 
alter the succession to real estate in cases of intestacy. Accord- 
ingly, it does not declare that " all land," without distinction, 
shall, " on the death of the owner intestate," vest in his personal 
representative, but such vesting is confined to " all land which by 
the operation of the law relating to real property now in force 
would, upon the death of the owner intestate in respect of such 
land, pass to his heir-at-law." Now, in the case of land owned by 
a bastard dying unmarried, it is clear that such land is not land 
which by the operation of* the law relating to real property 
could pass to such owner's heir-at-law, because in that case 
there could be no heir-at-law. We have already said that the 
evidence does not sufficiently establish that Abraham Elias the 
younger died unmarried and without legitimate issue, and that 
therefore the defendant ought not to be compelled to accept a 
title dependent upon that assumption. In reference to the pre- 
sent point, we, in like manner, came conversely to the conclusion 
that it is not shown that Abraham Elias the younger was 
married, and left legitimate issue. If that were not the case^ 
then Abraham Elias the younger having died absolutely without 
the possibility of an heir to whom his real property could 
have descended, the Statute, which was passed solely to vest in 
the personal representative of an intestate that which his heir 
otherwise would have taken, cannot apply. It follows from 
this that the Curator of Intestate Estates, who by the 6th section 
of the Act is placed in the position of a personal representative 
of an intestate, had no power to deal with the real estate 
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of Abraham Elias the younger. If he died without an heir 1884 
his property passed either to the Crown or to the representative Weotwobth 
of the original grantee, John Beeson, who obtained the grant humphrby. 
from the Crown, after he had sold and conveyed to the person 
through whom Abraham Elias the yoimger derived his title, on 
the principle upheld in Burgess v. Wheats (1). It is unnecessary 
to say whether or not John Beeson's representative is so entitled 
is possessing the legal estate, because in that case also the 
Curator would have had no power to convey, and the defendant 
could not be compelled to accept the title made out The decision 
already pronoimced will therefore stand. 

Mb. Jxtbtige Windeteb. When this case was last before 
us it was argued simply upon the facts, and the Court then came 
to a decision in favour of the appellant, as it was not conclusively 
shown by the evidence that Abraham Elias the younger died 
unmaxried and without legitimate issue. Upon the point now 
raised, apparently for the first time, I am unable to come to the 
same conclusion as my brother Judges, and I give my judgmenj^ 
with the diffidence naturally inspired by their unanimity of 
opinion that the judgment of the Court should still be in favour 
of the appellant. The question for our decision now turns upon 
the construction of the Act 26 Vic. No. 20, and it is because I 
am unable to concur with their Honours in their interpretation 
of the first section of that Act that I am constrained to think our 
judgment should be for the respondent. The object of the 
Legislature in passing the "Real Estate of Intestates Distribu- 
tion Aet of 1862" appears to me to have been to get rid of the 
hereditary incident attaching to all landed property, and to 
enact that in all caaes of intestacy, land, instead of going to the 
heir as theretofore, shoidd be distributed as other property 
belonging to the deceased. In passing this Act I think the 
Legislature in no way intended to restrict its operation in the 
manner contended for in the argument on behalf of the appellant. 
That argument, briefly stated, is — that the Act only affects laud 
which must necessarily pass to an heir-at-law in case of intestacy ; 
and that in a case like the present, where the intestate is a 

(1) 1 Ed. 177. 
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1884 bastard, not proved to have been married and to have had 
WszrrwoRTH legitimate issue, and therefore without heirs, the Act can have 
HuMraKET ^^ operation. It follows that if this argument is well founded, 
the provisions of the Act may be entirely defeated, unless it can 
be affirmatively shown in every case of intestacy that the 
deceased was not a bastard, or, if a bastard, that he married and 
had legitimate issue. If such a construction is adopted, many 
titles will, I fear, be shaken, and difficulties may be raised in 
the way of proving titles when they have come through the 
Curator of Intestate Estates, which may be ahnost insuperable 
if a vendor has to show that an intestate was bom in wedlock, 
and has to give proof of a legal marriage which may have taken 
place years ago, perhaps in another country, where marriage laws 
prevail different from our own; for just as the purchaser in this 
case stands on his strict rights in refusing to have a title forced 
upon him which is doubtful, because it is not shown that the 
intestate, being a bastard, died unmarried and without legitimate 
issue, so might any purchaser object that a vendor was bound 
to show that an intestate owner whose property passed to the 
Curator of Intestate Estates was not a bastard, because, if he was, 
his property passed to the Crown as ultimus hoeres, in the event 
of there being no heirs of his body. I am unable to adopt what 
appears io me so narrow a construction of the Act, and one which 
would make its operation depend in every case upon proof that 
the intestate owner had heirs. Much property might, moreover, be 
wasted if the hands of the Curator were tied till such proof was 
forthcoming. The words of the first section : — " All land which 
by the operation of the law relating to real property now in force 
would upon the death of the owner intestate in respect of such 
land pass to his heir-at-law " — appear to me simply descriptive of 
heritable lands ; in other words, lands which would pass to the 
heir-at-law, if there was one, and that to put any other construc- 
tion upon them is to defeat the intention of the Legislature, 
which was to put an end to all questions of heirship to land in 
respect of which the owner was intestate. This construction 
does not necessarily prejudice the rights of the Crown, as has 
been suggested in the course of the argument, because the in- 
testate bastard, having no heirs-at-law, the property could not be 
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distributed, and it would be held by the Curator under the pro- 1884 
visions of the Act 11 Vict. No. 24, for the benefit of the Crown, wkntwobth 
as he holds other property till persons entitled to its distribution H^j^Jj^jy 
establish their claims. In England, according to Dodd and 
Brookes, "Probate Practice" p. 515, in the case of an intestate 
bastard a nominee is appointed on behalf of the Crown, and for 
the last fifty years the nominee has almost invariably been the 
Solicitor for the Treasury. In this colony, however, the uniform 
practice in such cases, as far as I can ascertain it, has been to allow 
the Curator to act in the ordinary routine of his duties, the provi- 
sions of the Act 11 Vict. No. 24 sufficiently protecting the interests 
of the Crown by providing for payment into the Treasury of all 
unclaimed money in the hands of the Curator. Holding, therefore, 
as I do, that the Act 26 Vict. No. 20 is of general application to 
all lands in respect of which the owner was intestate, I am of 
opinion that the property in question in this case passed under 
its provisions to the Curator of Intestate Estates, and that he, 
standing in the place of the personal representative of the 
deceased, had power to convey it. 

Appeal aUowed, with coats both 
of appeal and in Court below. 
Statement of claim dismissed. 

Solicitors for the plaintiff; Salter & Barker. 
Solicitors for the defendant : Daintrey & Jones. 
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F. C. 



HOOD V. CULLEN. 



Specific performance — Joinder of party to suit — Costs — Beal Properly Act (26 Vidt 
1^86 ^0. 9). 



Feb, 23, 24. L., owner of certain property registered under the Beal Property Act, granted 
an informal lease of the same for five years to H., who took possesaion thereof. Two 
years after L. sold the property to C, who had notice that it was under lease, hut 
had been incorrectly informed that the lease was terminable on six months' notice. 
A transfer was signed, whereupon H. entered a caveat against any dealing with 
the property, and then commenced a suit for specific performance of L.'s contract 
with him, joining G. as a party. Before commencement of suit C. and H. had 
some excited conversation, when C. said he would spend 5001,, if necessary, to 
maintain his rights against H. On the hearing C did not resist H,'s claim in any 
way, except to maintain that he should not be ordered to pay any costs. The 
Primary Judge in the decree ordered L. and C. jointly to pay the costs. H. ap- 
pealed against so much of the decree only as ordered him to do so. 

Held by the Court, that whether C. was properly made a party to the suit or 
not, by only appealing against so much of the decree as ordered him to pay costs, 
he must be considered to have admitted the propriety of his being made a party ; 
but that there was nothing in his conduct which made him liable to be mulcted in 
costs. 

Semble (per Martin, C.J.), that the rule that the parties to a contract should 
alone be joined in a suit for specific performance, though one of very general ap- 
plication, is nowhere laid down as of universal application, and that the circum- 
stances of the present case were such as to withdraw it from the operation of the 
rule. 

Semble (per Innes, J.), that there was nothing in the case to make it an excep- 
tion to that general rule. 

Tasher v. Small (3 My. & Cr. 63); and De Uoghton v. Money (L.R. 1 Eq. 154; 
and 2 Gh. App. 164) explained. 

This was an appeal by the defendant Cullen from so much of 
a decree of His Honour the Primary Judge as ordered him to 
pay part of the costs in the suit Hood v. Lawler, The facts, so 
far as material for the purposes of this report, are as follows : — 
Sometime in 1881, Lawler, who owned a hotel in Moss Vale, 
gave a lease of it for five years to Hood, who took possession of 
the premises. The property, however, was registered under the 
Real Property Act in Lawler's name, and the lease not being in 
the form prescribed in the Act, Hood's name did not appear on 
the register. After this — in December 1883 — Lawler sold the 
propei-ty to Cullen, who had heard something about there being 
an outstanding lease thereof, but was told the lease was termin- 
able on six months' notice, and in the Contract of Sale the words 
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" sold subject to getting possession by giving present tenant six 1885 
months notice to quit " were inserted. Shortly afterwards the hood 
plaintiff heard of this sale, and showed to CuUen a lease of the q^llbn 
premises in question for five years, of which two years had then 
expired ; and it was agreed that Hood should remain in posses- 
sion. On paying the balance of the purchase money to Lawler, 
on 21st December, Cullen gave notice to Hood to pay him all 
future rent. Before any rent became due — on the 8th January 
following — Hood lodged a caveat prohibiting Lawler from deal- 
ing with the property in question in any way. Not long after 
this, Hood and his solicitor went to CuUen's residence, and some 
heated conversation took place — Hood ridiculing Cullen for 
having paid the purchase money, as he would never get any title 
to the property, Cullen saying that he was ready to spend 500Z. 
to maintain his rights against Hood, or some words to that effect. 
On 1st February, Hood tendered the rent due to Cullen, who 
refused to accept it, but after consulting a solicitor the rent was 
accepted. A suit was then instituted for specific performance 
by Lawler of his contract, shown in the informal lease, to grant 
to Hood a proper lease of the premises for five years, and Cullen 
was joined. During the hearing, Cullen did not oppose Lawler's 
claim in any way, and only appeared to argue that he should not 
be ordered to pay any of the costs. As mentioned above, the 
appeal was by Cullen alone against only so much of the decree 
as directed him jointly with Lawler to pay the costs of the 
suit. 

Knox and Lingen for the appellant — Cullen is not a proper 
party to the suit. Only the parties to the contract should be 
parties to the suit. Fry on Specific Performance, par. 62. A bill by 
a purchaser for specific performance cannot be sustained against 
parties to a previous contract to sell the same land which the 
bill impeached : De Hoghton v. Money (1) ; nor can a bill, filed 
by the purchaser of an equity of redemption against the vendors 
and the first mortgagee, be sustained against the latter : Tasker 
v. STnall (2) ; nor where the vendor sold the same property twice 

(1) L.R. 1 Eq. 154 ; and aflfd. in 2 (2) 6 Sim. 625; 3 My. & Or. 63. 
Gh. App. 164. 
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1885 over could the first purchaser sue the second, although he was 
Hood entitled to specific performance by the original contractor : CvMa 
'^' V. Thodey (3). The same principle is laid down in Paterson v. 
Long (4). 

A. H. Simpson and Walker for the respondent — CuUen can- 
not now be heard to say that he is not a proper party to the suit. 
To enable him to contend this he should have appealed against 
that portion of the decree which impliedly declares he is a 
proper party. This is not a suit for specific performance alone, 
but is also for a declaration of the equitable rights of all parties, 
so that the cases cited on the other side do not apply. If a 
stranger to the contract gets possession of the subject matter of 
it, he is or may be liable to be made a party to an action for 
specific performance of the contract : Fry on Specific Perform- 
ance, par, 80; Long v. Bowring (5); Bobertson v. QL Western Ry. 
Co. (6) ; Potter v. Saunders (7) ; Mason v. Franklin (8) ; Lenty v. 
SiUas (9). Where the plaintiff makes one of the defendants a 
party for his own convenience, that defendant is entitled to his 
costs ; but he ought to submit at once. The rule does not apply 
where he goes on. We could have instituted a suit against 
Cullen alone for a declaration of our equitable rights. 

Ktiox in reply — Our case is that we have nothing to do 
with the decree in the suit ; we only come here to claim our 
costs. If the Court consider it necessary, the notice of appeal 
may be amended now. Equity Act (44 Vict. No. 18), s. 73. 

Sir J. Martin, C.J. The property, the subject of this suit 
an inn at Moss Vale, had been brought under the Real Property 
Act (13) ; and Lawler, one of the defendants in the suit, was the 
owner of it. While it was so under the Act, Lawler granted 
a lease of it for five years to the plaintiff; but the lease so granted 
was not drawn up in the form required by the Act to give it 
eflBcacy, and accordingly had never been registered. After he 

(3) 1 Coll. 212, 223. (7) 6 Hay. 1. 

(4) 5 Beav. 186. (8) 1 Y. & C. 239. 

(5) 33 Beav. 585. (9) 2 De G. & J., 110. 

(6) 10 Sim. 314. (10) 26 Vict. No. 9. 
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had received rent for two years, the lessor, Lawler, sold the 1885 
property to Callen the present appellant, received the purchase boq^ 
money from him, and executed a transfer in proper form to 
enable Cullen to get his name registered as owner. At the 
time this last contract was made, notice was in some way given 
to the appellant that Lawler had leased the premises to Hood, 
bnt he was misinformed as to the effect of the lease, being told that 
power was reserved in it to the lessor to terminate at six months' 
notice. On this understanding he completed the contract. 
Although it was not necessary that public notice of the transfer 
from Lawler to Cullen should be given, the plaintiff became 
aware of it, and then an interview between him and Cullen 
took place, when Cullen told him what he conceived to be the 
position of affairs, and after this some angry conversation took 
place between them. Hood thereupon entered a caveat against the 
transfer, and followed the caveat up by filing the statement of 
claim in the present suit, in which he prays specific performance by 
Lawler of his contract to execute a proper lease of the premises, 
making Cullen a party to the action. The matter came on before 
His Honour the Prinmiy Judge, but there was no real contest as 
to the propriety of granting the decree. Cullen, however, con- 
tended that, not being a necessary party to the suit, he should 
not be called on to pay any of the costs. A decree was made 
against both defendants, and they were both ordered to pay the 
costs. 

Cullen has now appealed against that part of the decree only 
which directs him to pay costs, so that the rest of the decree 
stands unappealed from. This necessarily involves a recog- 
nition of the propriety of the decree against both these parties ; 
and that being so, much of the argument that we have heard, 
as to the propriety of making Cullen a party to the suit, 
falls to the ground ; as from the course taken by Cullen, it is not 
now open to him to contend that he is not a proper party. But 
had it been otherwise, I should have been inclined to decide that 
the rule that the parties to a contract should alone be parties to a 
suit to obtain specific performance thereof, does not in this case 
apply. Though this rule is one of very general application, it is 
nowhere laid down as a universal one. There must, therefore, be 
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1885 exceptional cases which do not fall within it, and that being so, 
Hood I cannot conceive any case more proper than this to fall within 
CuLLEN ^^^ exception. What are the circumstances of the case ? In 
1881, Lawler gives Hood a lease of the premises in question for 
five years, perfectly good, except that not being in the form 
prescribed in the Real Property Act it cannot be registered. 
Two years after, Lawler sells the property to CuUen, when all 
that remains to be done to give the latter a complete legal title 
— a proper transfer having been signed — was to take it to the 
Registrar-Generars office and get it registered. The lessee, 
hearing of this, tries to get his lease perfected ; but failing to do 
so, is compelled to come into equity for relief. Now, if CuUen 
had not been made a party, a decree would have been obtained 
against Lawler only ; and then this result would have followed 
that a decree, binding upon the property bought by CuUen, 
would have been obtained behind his back ; while Hood would 
have been placed in the same position as if the lease to him had 
been properly executed in the first instance. But was it right 
that Cullen, having bought this property, should not have 
anything to say in the matter ? For these reasons, I am of 
opinion that the cases cited in no way show that what has been 
done in joining Cullen was improper. 

There still remains behind the question, whether Cullen ought 
to have been ordered to pay the costs. I am of opinion that he 
ought not to have been so ordered. In his statement of defence 
he makes no objection to the granting of the lease ; nor does 
the evidence show that he used that amount of resistance which 
would justify his being made to pay the costs. His explanation 
of the expression that he would spend 5001. to maintain his 
rights is a reasonable one— namely, that it was used when 
irritated by constant threats and insinuations from Hood. I 
therefore think that the appeal should be allowed, and that 
so much of the decree as orders Cullen to pay the costs should 
be reversed. 

Faucett, J. During the argument I had great doubts as to 
whether Cullen was properly made a party to the suit ; I still 
have some doubt on the point, but am not prepai*ed to say that 
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he was improperly made a party. The circumstances of the case 1885 
are very peculiar and unlike those of any case cited to us ; so hood 
perhaps they take it out of the general rule. The ReaZ Property (j^llbn 
Act introduces a difficulty. The owner made an informal lease 
to Hood under that Act, so that no notice of the lease appears on 
the re^ster, and was thus in a position to sell the property with- 
out regard to his lessee, which he did. If CuUen, the purchaser, 
had at once entered the sale to him on the registry, he would 
have had a good legal title ; but he did not do this. In Equity, 
however, Cullen is clearly the equitable owner of the property. 
It was in consequence of Hood's neglect in keeping possession 
for two years, under an informal lease, that Lawler was enabled 
to sell to Cullen ; but he, on hearing of the sale, first entered a 
caveat, and then commenced this suit against Lawler and Culleu. 
It is a general principle of Equity that all persons having an 
interest in the subject matter of a suit should be joined ; and 
clearly, in the present case, Cullen has an interest in the property 
in question that might be disturbed by these proceedings. His 
position is different from that of a mortgagee, who could not be 
affected by proceedings for specific peiiormance against his 
mortgagor. This is a strong ground for making him a party to 
the suit. But the question still arises, whether Hood could not 
have got all he wanted without making Cullen a party at all. 
Undoubtedly he could. But this difficulty has been got rid of 
completely by the decree of His Honour the Primary Judge, a 
part of which decided that Cullen was properly made a party ; 
and this part has not been appealed against. We must, therefore, 
.treat that decision as good and as establishing the principle that 
Cullen was properly made a party. 

But assuming this (which I do in consequence of the decree, and 
of that only, and without any reference to my own opinion on 
the subject), why should Cullen be called upon to pay the costs 
of the suit ? The learned Judge of the Court below had a dis- 
cretionary power to order him to do so, and we are now called 
upon to review his exercise of this power. I disagree entirely with 
every ground set out in the notice of appeal ; but looking at all 
the circumstances of the case, I see no reason why he should pay 
costs. He has not resisted these proceedings in any way; and 
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1885 the mere fact of his having used some unguarded expressions 
Hqqd before the commencement of the suit, at a time when he was 
Q^l^ misinformed as to the terms of the lease to Hood, is no ground 
for such a penalty being inflicted on him. Lawler s conduct was 
the cause of the suit ; and, indeed, that of Hood himself also by 
reason of his carelessness in not obtaining a proper lease. I 
therefore think that CuUen should not be ordered to pay any 
part of the costs, and that this appeal should be allowed. 

Innes, J. We must look at this appeal simply according to 
the terms of the notice of appeal. This being so, I must hold 
that the question of the propriety of making Cullen a party to 
the suit, is not in question ; and the appeal being only as to costs, 
I have no difficulty in agreeing with the general views of their 
Honours, and unhesitatingly concur in the result at which they 
have arrived. 

At the same time, I must guard myself, although it is unneces- 
sary for the purpose of this decision, against concurring in the 
view taken by their Honours, that Cullen was a proper or necessary 
party to the suit. I see nothing in any of the circumstances of 
this case to take it out of the principle laid down in Taaker v. 
SrruM (11), and De Hogkton v. Money (12). To quote some words 
of Turner, L. J., from the more recent decision — " The defendants 
against whom this bill has been dismissed, and against whom 
this appeal insists that it ought not to have been dismissed, were 
not parties to this agreement. They were entire strangers to it, 
claiming under an adverse title, and I take it to be well settled, 
both upon principle and authority, that a mere stranger claiming 
under an adverse title cannot be made a party to a suit for 
specific performance. There is no equity against him independ- 
ently of the agreement, and the agreement, to which he was not 
a party, cannot create such an equity. Taaker v. Small seems to 
me to be decisive upon this point." No doubt the rule thus laid 
down is not an inflexible one, but I see nothing in the circum- 
stances of this particular case to except it from the operation of 
the rule, which was laid down in cases where the vendor has sold 

(11) 6 Sim. 625; 3 My. & Cr. 63. (12) L.R. 1 Eq. 154; and affd. in 2 

Ch. App. 164. 
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to two distinct purchasers, and it has been held that the second ^^^ ' 
purchaser need not be joined, as his equitable right cannot be Hood 
affected by the proceedings. It seems to me that De Hoghton v. cullen. 
Money (13) was well decided, and governs this case. Mr. Justice 
Faucett seems to think that the Real Property Act introduces a 
distinction. With all due deference to him, I do not see anything 
in that Act which alters the rule. By sec. Ill of that Act 
possibly the position of a purchaser outside the Act is made 
worse; but that is no reason for altering the law, but an 
extra degree of vigilence may be required on the part of a pur- 
cliaser. 

Taking it as settled that Cullen was properly a party to the 
suit, I entirely agree with their Honours that nothing has been 
disclosed to warrant his being saddled with costs. Mere expres- 
sions of his hastily uttered, are not sufficient to put him in the 
position of one adversely resisting the plaintiff^s claim. He had 
a perfect right to say, " I am no party to your arrangenientwith 
Lawler, and you might fight it out with him." For these reasons 
I am of opinion that this appeal should be allowed. 

Appeal atcstained. 

Solicitor far appellant : Marshall. 

Solicitor for respondent : /. F. Fitzharding (for Nicholls, 
Moss Yale). 

(13) L.B. 1 Eq. l&l ; and affd. in 2 Ch. App. 164. 
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1885. 



P. J. LANGDON i>. KOEFF. 

Deed — ConoerHon — Intention of parties — Power of sale. 

Where in a deed dealing with real estate, there is a power of sale given to the 
March 16. trustees, in terms discretionary merely, but where there is such an obrions inten- 
May 19. f^on as to render a sale necessary to carry out the purpose of the deed as disclosed in 

it, the Court will construe the power along with the rest of the deed as being 

directory^ so as to convert the property into personalty. 

Motion for decree on statement of claim^ heard before his 
Honour on 16th March^ 1885. 

By voluntary settlement^ dated 29th December^ 1843^ Thomas 
Holmes conveyed lands to trustees^ in trust for himself for life; 
remainder to his wife, Mary Holmes, for life; remainder to 
the plaintiff, and the five other children of Mary Holmes by 
her former husband, J. Langdon, as tenants in common in fee. 

By indenture, apparently voluntary, dated the 1st January, 
1857, the trustees and the six children of Mary Holmes recon- 
veyed the lands to Thomas Holmes free of all trusts. 

By indenture of re-settlement, dated 3rd January, 1857, re- 
citing that the last conveyance was only for the purpose of 
. re-settling the property on the trusts of this indenture, the land 
was conveyed to trustees, upon trust for Thomas Holmes for life, 
remainder to Mary Holmes for life, and after her death, upon 
trust as to one-sixth for the plaintiff for life, and after his death, 
upon trust for all his children, '^ and their respective executors, 
^' administrators, and assigns, considered for the purposes of 
" this trust as personal estate"; and if no child, ''upon trust 
'' for the executors or administrators of the plaintiff ; and to be 
" disposable as part of his personal estate." Similar trusts 
were declared as to the other sixth parts. 

Then followed a power of sale with consent of the tenants for 
life, and after death of last survivor, at the discretion of the 
trustees. Next followed a declaration that if any part should be 
sold, unless the last survivor of the tenants for Ufe be dead, the 
proceeds should he re-invested in land to same uses, with a power 
of interim investment in Grovernment securities, the interest to 
be paid to the same person as the rents of the lands purchased 
would be paid to. 
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Two of the six children died intestate^ nnmarried^ and child- ^88 6. 
less. Two died leaving children. The survivors were the Lanodon 
plaintiff] and the defendant^ Mrs. Hicks. Certain also of the kom-p. 
grandchildren were dead. 

Some of the land had been resumed by Government for a sum 
of over 17,000Z., and the question arose whether those who were 
dead died possessed of personalty or realty; whether, in fact, the 
land was converted before the death of the last tenant for life. 
If the land was converted at the date of the deed, the grand- 
children would take absolutely, and the children without issue 
would die possessed of an absolute estate. But if the land was 
not converted before the death of the last of the eight tenants 
for life, then, as the word "heirs'* was not used, only estates 
for life were given to the dead cestui^ que trustent by the re- 
settlement. 

Lingen, for the plaintiff. There is no conversion as long as 
there is a tenant for life alive, because for so long there is 
no direction to sell. During that period there is only an optional 
power of sale, but an imperative direction to re-invest the 
proceeds in land. This stamps the property as realty : Mules v. 
Jennings (1) ; Heal v. Knight (2). 

[Sir W. Manning, P.J. Those were cases of Legacy Duty]. 

It was admitted that duty was payable if there was conversion, 
so the Legacy Duty Acts were not even referred to. Alderson, B., 
in his judgment, says — ^''That which governs the question is, 
" what the party takes under the will. Does the testator leave 
"him land, or does he leave him money?" The direction to 
convert must be imperative : Fletcher v. Ashbumer (3). 

We are not now concerned with the nature of the interest of 
any beneficiary who may die after the death of the surviving 
tenant for life. Here there is an imperative direction that the 
property should be kept as land, but should devolve as personalty, 
which the law would not allow : Attomey-Oeneral v. Mangles (4), 
Jarm on Wills (5). 

(1) 8 Ezch. 830. (4) 5 M. & W. 120, 136. 

(2) 8 Exch. 839 (n). (5) P. 58G,4th Ed. 

(3) 1 W. & T. L. Ca8.Eq. 826, 846 4th Ed. 

P 2 
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1886. [Sir W. Manning, P.J. If only estates for life are given, 

Lanodon will not the reversions result to the settlor, Thomas Holmes ?] 

KOBFF. 

No : for he stripped himself of all beneficial interest by 
the first deed, and became a stranger to the property. In 
the third deed he admits that the second deed only conveyed 
it to him as a trustee. The real settlors are the beneficiaries 
under the first deed. 

Knox, for certain defendants, declined to argue that there was 
a conversion into personalty. 

A, H, Simpson, for other defendants^ urged that the intention 
of the parties was that the beneficiaries should take their 
interests as if the property were converted, and the Court would 
imply a trust : Webh v. Sadler (1). 

Field {Owen, Q.C., with him), for other defendants, contended 
there was no conversion. 

Lingen, in reply. Webh v. Sadler (1) is the exact opposite of 
this case, for there was a direction, that, when the sale (held to 
be impliedly directed) took place, the proceeds were not to 
be re-invested in land. Conversion is not a question of intention : 
the settlor must expressly or impliedly direct a sale. 

Cur» adv. Tmlt. 
On 19th of May the following judgment was delivered. 

Manninff,V.J, SiR W. MANNING, P.J. This is a friendly suit instituted by 
one of a family, many of whom are under age, to obtain a judi- 
cial declaration of the rights both of those who are parties to the 
suit and of others who are not, in certain settled lands, and in 
the sum of 17,847Z. 10^., which has been received by the trustees 
of the settlement on the resumption of a portion of the lands 
situated at Circular Quay, Sydney, on the part of the Govern- 
ment. All the facts necessary for obtaining such a declaration 

(1) L.B. 13 Eq, 533 ; 8 Ch. Ap. 419. 
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are set forth in the statement of claim^ and the cause was there- 1886. 
fore set down for hearing by motion for decree upon the claim. Lanodon 
There are thirty or thirty-one parties, consisting of the sons and kobff. 
daughters of one Mary Holmes, by her first husband named Manning,FJ. 
Langdon, and their descendants. Various questions were raised 
for discussion and decision upon the statement of claim, but 
only one of them, being by much the most important question, 
has as yet been argued. 

This question arises upon certain deeds, which were executed 
under the following circumstances. In December, 1843, 
Thomas Holmes, who had married a Mrs. Langdon, a 
widow with three sons and three daughters by her first 
husband, by deed conveyed the lands in question, in consider- 
ation of love for his wife, to trustees in trust for himself and 
his wife, and after their death upon trusts which gave the lands 
equally among the six children in fee, with cross-remainders. 
On 1st January, 1857, all Mrs. Holmes' children having come of 
age, and some of them having been married, it was proposed 
among them to re-settle the lands according to substituted 
trusts, not affecting the life interests of Mr. and Mrs. Holmes ; 
and for this purpose all the parties joined in a conveyance of 
that date whereby the lands were reconveyed to Mr. Holmes and 
his heirs, free from the trusts of the former deeds. Upon the 3rd 
of the same month a re-settlement of the lands was made. 

The question which has now to be determined is whether the 
new settlement had the effect of disposing of the fee-simple of 
the land ; or whether, from the omission of words of inheritance, 
it had only the effect of giving life estates to the children oi 
Mrs. Holmes' children, leaving the ultimate fee to result to the 
heirs of the settlor. This, it was said, would take place, if the 
deed of 3rd January, 1857, had not the effect of converting the 
land into personalty ; but that if the land was so converted by 
that deed, then the children's children would be entitled to tako 
their shares absolutely. 

The expression "conversion," however, is one that I am 
not disposed to adopt absolutely in the present case, as in 
its strict meaning it is only adapted to cases where land is 
converted into personalty so as to be liable to probate duty, at 
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^ ^^' the date of executing a deed^ or upon the death of the testator. 

Laxqdon Here the question is whether the estate was converted upon the 
KoRTF. death of Mrs. Holmes ; not whether it was converted at the date 

Manntng,VJ. of the execution of the deed in question. 

By that deed the land was conveyed to trustees upon trust, 
first, for Mr. and Mrs. Holmes for their lives successively; 
and after their deaths, in trusts for the sons and daughters 
of Mrs. Holmes^ the trusts for the sons being all in the 
same terms, and also the trusts for the daughters. The 
trust for the eldest son may be taken as a sufficient 
specimen of the trusts for the sons — " Upon trust as to 
one undivided sixth part or share of the said trust premises, the 
whole into six equal parts or shares to be considered as if divided, 
for the said John Robert Langdon and his assigns for the term 
of his natural life, and after his decease upon trust as to the same 
sixth part or share for the child, if only one, and if more, for and 
equally between all the children of the said John Robert Lang-> 
don and their respective executors, administrators, and assigns, 
considered for the purposes of this trust as personal estate ; and 
if there shall be no child of the said John Robert Langdon who 
shall become entitled under the present trust, then in trust 
for the executors or administrators of the said John Robert 
Langdon, and to be disposable as part of his persoual estate." 

The trust for the eldest daughter was in the following form : 
'' And as to one other undivided one-sixth share of the said trust 
premises, in trust for the said Elizabeth KorS for the term of 
her natural life for her sole and separate use, without power of 
anticipation ; and after the decease of the said Elizabeth Eorff, 
then as to the same last mentioned one-sixth share of the Baid 
trust premises in trust for the child, or equally between all the 
children, of the said Elizabeth Eorff and his, her, or their respective 
executors, administrators, and assigns; but if there shall 
be no child of the said Elizabeth Korff who shall become 
entitled under the present trust, then in trust for such per- 
son as she should by deed or will appoint; and in default 
of such appointment, for her next of kin of her own blood 
and consanguinity, as if she had died sole, and unmarried, and 
intestate." 
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The declaration of these trusts is followed by provisions giving ^^^ - 

to the trastees powers of sale in very special terms^ and which pro- Langdon 
yisionsi shallhave to notice particularly when determining the effect KoiutF. 
of the limitations contained in the declarations of the trusts. It is Manmnff,TJ. 
clear, not only from the terms of the trusts, but from the history 
of the case, that the parties to the settlement intended entirely 
to exhaust the whole fee. Their intention was to give life estates 
io the six sons and daughters of Mrs. Holmes, and on their deaths 
to give the land to their children. The only question that now 
requires decision is one of a highly technical character ; namely, 
whether the language of the deed of 3rd January, 1857, had the 
effect of converting the estate into personalty, or whether it failed 
to do so. My opinion is that the intention of the settlors does 
not fail, and that the estate will pass accordingly. 

The weight of argument of counsel was against this view, and 
many cases were cited ; but all these cases were as to whether pro- 
perty was converted immediately upon the execution of deeds, for 
the purposes of probate duty. The question is a difficult one, as 
though the declarations of trust are perfectly plainin their meaning 
there are no words of inheritance in them to convey the fee 
simple. Accordingly, I took time to consider my decision, and 
examined the terms of the whole deed. Having done so, I have 
no doubt as to the conclusion I have arrived at. 

The part of the deed which has brought me to this opinion is 
that empowering the trustees to sell the lands, and the provisions 
made in reference thereto. No doubt the matter would have been 
clearer if declarations of trust had been followed by a direction 
to trustees to sell the land and divide the proceeds among the 
children. The express terms of the powers of sale, however, do 
not take this form, but run as foUows : — ^' Provided always and 
it is hereby agreed and declared that it shall and may be lawful 
for the trustees, with the consent of the said Thomas and Mary 
Holmes, during their joint lives, and after the decease of either 
with the consent of the survivor, and after the decease of the 
survivor with the consent of such of the children of the said Mary 
Holmes as shall be living and entitled respectively to a life in- 
terest in the said trust premises, and after the decease of the last 
survivor of the said children, then without any consent and at the 
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1886. discretion of the trustees or trustee for the time being of these 
Lanqdon presents^ to dispose of and convey by way of absolute sale all or 
KosFF. ^^7 P^^^ o^ ^^^ ^^^ lands hereinbefore granted to any persons 
Manninff,F,j. whomsoever as may to them seem reasonable/' 

No doubt the ipaiaaima verba of this power do not take the form 
of a direction to sell. Under it it is lawful for the trustees to sell 
during the lifetime of Mr. and Mrs. Holmes^ with their consent; 
after their death and during the life of any of their children^ wiUi 
the consent of these children ; and after the decease of all of their 
children^ at their discretion. But though these terms are in form 
permissive rather than directory^ I hold that taking the power as 
a whole it is directory. These have no subsidiary purposes for 
which the power may be exercised ; the only purpose is to convert 
the land into personalty after the death of Mrs. Holmes' children. 

The test^ as laid down by Lord Lyndhurst in the case of In re 
Evans (1) is^ '^ whether there was such an obvious intention and 
such necessity for a sale to effect the purposes of the will^ as that 
a sale could be said to be directed." To the same effect are the 
remarks of Alderson, B., in The Attomey-Oeneral v. Mangles (2/ 
" It is clear, according to the case of The Advocate-Ghneral v, 
Bamaay^s Trueteea (3), that if there be words of discretion they 
may be controlled by the other words of the will, so as to show 
that they are only in semblance words of discretion, and in reality 
words of direction." I think that it makes no difference in the 
interpretation of such words whether they occur in a deed or a 
will, and I am therefore of opinion that the terms of the power of 
sale contained in the present deed are, when coupled with the 
declarations of trust, in effect directory, and leave no discretion 
to the trustees. 

The only purpose for which the sale could be made after the 
death of Mrs. Holmes' children, was to divide the proceeds 
of the property among their children. Therefore, there being 
no other object for a sale, and that object being one which 
the trustees are able to carry out, they must do so. The power of 
sale is the machinery supplied to give effect to the intention of 
the parties, which was that after the death of all the parties to 

(1) Cited in 5 M. & Vf. 130. (3) Stated in a note at end of In re 

(2) 5 M. & W. at p. 138. Evans, 2 C. M. & E. 22^ 
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the settlement^ the property should be divided among their ^^^' 
children. If the settlement had been in this form — ^that after the Lavodok 
deaths of the first takers of the property it should gfo to their xcm, 
children^ and the trustees had been for that purpose empowered Mamning^PJ. 
to sell — ^there could haye been no doubt whatever that on the 
deaths of the first takers of the property the land would have 
been converted into personalty. 

Now I have already given my reasons for holding, from the 
terms of the trusts, taken together with the power of sale, 
that this is what the settlement of 3rd January, 1857, amounts 
to ; and in further support of this view the following clause in 
the deed, immediately following the power of sale, may be 
referred to. It is as follows : " And it is hereby agreed 
and provided that when all or any part of the said lands 
shall be sold, then, unless the last survivors of the parties hereto 
.... shall have departed this life, but not otherwise, the 
said trustees or their assigns shall with all convenient speed lay 
out and invest the money to be received by any such sale or 
sales in the purchase of any other lands in possession in the said 
colony ; and that they the said trustees and their assigns shall 
assure the said lands so purchased to such and the same uses, 
upon the same trusts, and subject to the same provisions and 
declarations as are by these presents declared concerning the 
lands hereinbefore granted, or as near thereto as the deaths of 
the parties and other intervening circumstances will then permit 
of." Following this comes a provision for an interim in« 
vestment of the money derived from the sale of lands in certain 
securities, " until the money to arise from such sale or sales 
shall be disposed of in manner hereinbefore mentioned or other* 
wise become divisible under the trusts of these presents." This 
shows that the settlors, considering that circumstances might 
arise to render a sale of the land during their lifetime desirable, 
they provided that either the money so obtained should be at 
once reinvested in land, or else invested in certain securities, and 
held on the same trusts as the land till their deaths. Upon their 
deaths all power to reinvest any such proceeds ceases. 

Beyond all question the persons who entered into this settlement 
kept this object in view : that the property should ramain in the 
Nil.W.B., VoL VI., Eq. E 
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1885. form of land as long as any of the children of Mrs. Holmes were 

L^KODON alive ; after they all died^ it shonld be converted into personalty, 

Ec^iT. ^^^ divided among their children ; and that to do so the trustees 

MamnM^^J, were bonnd to sell the land, and had no discretion left them in the 

matter. Against my carrying ont this intention there is merely 

a technical difficulty, which I am of opinion is clearly got over 

by the power of sale ; and therefore I decide that the children of 

Mrs. Holmes' children will take their shares of the property in 

question absolutely. 

Solicitors for the plaintiSs : Jones ^ Jones. 
Solicitors for the defendants : Qcunnon ^ McLaughlin. 



F. 0. WENTWOETH v. HUMPHEEY. 

1885. 



The following ii a fuller report of judgment of his Honour Mr. Justioe 
. Windeyer, delivered 28th August* 1884, than that published on p. 16, ante. 
Augtut 28. 
Windever J WmDETUB, J. Though I have entertained some doubt during 

the argument, I have, for the reasons given by the Chief Justice, 

come to the conclusion that our judgment should be for the 

appellant. The cases cited show that where there is such a 

possibility of the title outstanding in a possible heir as exists 

here, the Court should not force it upon an unwilling purchaser. 

But whilst I am constrained by the cases in coining to this 

conclusion, I am not surprised at his Honour Mr. Justice 

Faiicett deciding as he did, upon the evidence, that Abraham 

Elias the younger died unmarried and without heirs. That 

conclusion appears to me so irresistible that it almost amounts 

to a moral certainty. It seems to me highly improbable that a 

sickly youth in humble life, with no other means than such as 

might be earned from teaching in a pauper school in an obscure 

part of London, and who dies of consumption before he is 20, 

should have married. I am by no means impressed by the fact 

which has been urged upon us that his mother does not mention 
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that he died nmnarried^ as I tliiiLk it would not occur to any ^S^- 
mother^ speaking of a youth dying under such circumstances^ Wbntwobth 
to negative an idea which the diseased life and early death of Huhfbbxy. 
her son would seem to put out of the question. Every-day Wind&yerJ. 
experience teaches us that people do not go out of their way to 
state something of a negative character. If her son had been 
married^ the mother would probably have mentioned it ; the fact 
not being so^ she would not negative his marriage. After a careful 
enquiry^ instituted for the purpose of finding out all that was to 
be known about the history of this young man^ nothing has been 
discovered which would lead to the supposition that he was 
married^ and no claim has ever been made on behalf of any wife 
or child of his in the matter of this estate. The conclusion at 
which Mr. Justice FaiAcett has arrived is, I believe, that to 
which any jury would come upon the evidence now before us. 
The question, however, which we have to decide, is whether the 
title is one which the Court can warrant to an unwilling purchaser; 
and I am somewhat reluctantly — as personally on the facts I have 
no doubt what the truth is— <;ompelled to say, governed as my 
judgment must be by the cases cited, that the appellant is 
entitled to be supported in his objection to the title offered him 
hj the respondent. There is some vagueness in the cases bearing 
on the point as to the amount of certainty as to a title which 
will justify the Court in forcing it upon an unwilling purchaser ; 
but the rule, which seems to me to be correctly laid down by Fry, 
J., thus : " Where the title rests upon the presumption of facts 
of such a kind that if the question of fact were before a jury, it 
would be the duty of the judge not to give a clear direction as to 
the facts, but to leave the jury to draw their own conclusion'' (1), 
forces me to the conclusion that this is a case where the objecting 
purchaser must succeed. Applying that rule to this case, it 
seems to me that if a jury were trying the issue whether Abra- 
ham Elias, the younger, died unmarried, or without issue, upon 
the evidence now before us, I should not be justified in telling 
them that they ought to infer that he did so die, however strong 
my own conviction might be upon the point. As I have said 
before, I think most juries would come to the conclusion that he 

(1) Fry an Spec, Ftr. sec. 42. 
E 2 
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1885. did die unmarried and without issue ; but tliat is not enough, 

Wbntwobth for as Ghambre, J., says in the case of BarmoeU v. Harris (1), 

HtTMPHBEr. *^® question is not what may be presumed, but whether a 

Windeyerd. purchaser is compellable to accept a purchase where his title 

rests only on presumption, which may be rebutted by other 

evidence. Under the peculiar circumstances, however, of thift 

case^ as the respondent wishes it, I think he should be allowed 

time to answer, by an affidavit of the mother^ the objection which 

has been taken, as the omission in his affidavits to verily the 

statement in the claim, that Abraham Elias died unmarried, and 

without children, has, as stated by counsel, more probably 

arisen from accident than design. As my brother judges, 

however, are opposed to this course being allowed, the case must 

be decided upon the evidence before us. 



p. J. WALLEE AND Otbobrb v. GIPPS. 



1 S85. 



30. 



IllegcU company — Frafvd — EegUtraiion of company — Companies Act (37 Vic, 

No, 9), *«c. 8. 

Man'}, 27 and ^ company that is by positive law illegal, but not morally so, can eompel a trastee- 
to hand over money which he holds as a trustee on behs^ of the company ; and 
a fortiori where he has been guilty of fraud. 

The statement of claim set out that the plaintiffs, 21 in number, fdimed a com- 
pany, which was ndver registered, for the purpose of gold-mining, and employed 
the defendant, on his suggestion, as their agent, to secure suitable property for that 
purpose. He wrote to one of them that he had purchased certain property from S. 
for the sum of 20002., enclosing a receipt signed by 8. for 181. 10*. on account of 
this purchase. The defendant received a large number of fully paid up shares in 
the company in consideration of his services as agent, and also as payment for 
certain land he had taken up adjoining the property purchased from S. Some- 
time afterwards the plaintiffs ascertained that only 16001. had been paid by the 
defendant to S., and this suit was instituted to recover the sum of 600L The- 
defendant demurred to the statement of claim, on the ground that the plaintiffs,, 
not being a registered company, as required by the 8rd seetion of the 
Companies Act, were an illegal association. 

Meld, that on the facts set out in the statement of claim, and admitted by the 
demurrer, the plaintiffs could recover the sum of 5001. fraudulently obtained from 
them by the defendant. 

Demttebeb argued before Sib W. Manning, P.J., on 27th and 
80th March, 1885. The statement of claim herein was headed 

(1) 1 Taunt. 480. 
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as between sixteen persons named^ ''and on behalf of themselves ^^*^^' 
and the other partners^ or shareholders^ in the company of the Wallm 
Golden Crown Hydranlio Sluicing and Gold Mining Company^ Giffs. 
p]ainti&^^' and the defendant. The statement of claim then 
proceeded to set out that the plaintiffs were a partnership com- 
pany trading under the above name ; that the plaintiff then^ and 
at the time of tjihe accroal of the cause of action therein men- 
tioned^ was a partner and promoter in and of the same> and was 
acting as agent for and on behalf of the said partnership ; that 
m the early part of 1882 the defendant^ being about to depart 
from Sydney to the gold-mining district of Kiandra^ informed 
J. W. Johnson^ one of the plaintiffs^ that^ should he meet with 
any good gold-mining venture^ he would take care to let the 
said J. W. Johnson participate therein ; that^ in the month of 
Uarch of the same year^ the defendant wrote to the said J. W. 
Johnson^ representing to him that he had found a property^ one 
of the best gold-mining ventures in the colony^ the purchase of 
which for 2000Z. would be a bargain, and which the owner had 
been reluctantly induced by the defendant to put under offer for 
2000Z., being the lowest price which he would take; that the 
defendant had purchased certain adjoining property, which he 
wonld throw into the concern, and suggested that a company be 
formed with the object of purchasing and working the combined 
properties, in which he, the defendant, was to have and retain a 
large interest ; that on the 29th of the same month the defendant 
wrote the said J. W. Johnson a letter, in which he mentioned 
the name of one Manus Strain as the owner of the said property, 
and said, ''he has offered me the property for 2000Z., and I 
enclose you a receipt for 18Z. 10^. he has received from me on 
^count of sale, so that he cannot retreat ;" that the plaintiffs 
were induced by the defendant to form the said partnership com- 
pany, consisting of 21 persons, and having a capital of 10,000Z., 
and were induced to retain, and did retain and employ, the 
defendant as their agent in that behalf, to complete the said 
purchase from the said Manus Strain at the said alleged price of 
.20002.; that, by indenture dated the 28rd of March, 1882, the 
fudd Manus Strain assigned all his right, title, and interest in 
the said land to the said J. W. Johnson ; that the defendant 
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1885. received 1100 fully paid np shares in the said company^ in con- 
Walleb sequence of his having acted as promoter thereof^ and snbse- 
Gipps. qtiently 560 contributing shares ; that in or about the month of 
July^ 1882^ the plaintiffs paid to the defendant^ as their agent^ 
the sum of 20002.^ to be by him paid to the said Manus Strain ; 
that in or abont the month of Jnne^ 1884^ the plaintiffs discovered 
that the said sum of 2000Z. had not been fully paid by the 
defendant to Manus Strain^ but that^ in fact^ the said Manus 
Strain had only received from the defendant the sum of 1500Z., 
and that the balance of the 2000!.^ namely^ 5002.^ had been 
fraudulently and secretly retained by the defendant^ and that the 
defendant had admitted the same to some one or more of the 
plaintiffs ; that the said sum of 500Z. had been retained by the 
defendant in breach of the fiduciary relation then existing 
between the defendant and the plaintiffs^ and in violation of the 
duties and confidence incident thereto^ &c. 

Prayer. That the defendant be declared a trustee for the 
plaintiffs of the said sum of 5002. and interest thereon ; and that 
the said sum and interest thereon be ordered to be refunded by 
the defendant to the plaintiffs^ &c. 

Demurrer thereto that it appeared from the said claim that 
the plaintiffs were a company, association, or partnership, con- 
sisting of more than 20 persons, formed after the commencement 
of the Companies Act (87 Vic. No. 9), for the purpose of car- 
rying on a business other than banking, having for its object the 
acquisition of gain, and that the same was not registered as a 
company under the said Act, or formed in pursuance of any Act 
of Parliament, or of a Royal Charter, or Letters Patent, or a 
company for mining purposes under, or in pursuance of, the Act, 
24 Yic. No. 21 ; and that the said company, association, or 
partnership was an illegal company, association, or partnership 
under or within the provisions of the 8rd section of the said Act, 
and on other grounds subject in law, &c. 

Owen, Q.C. (Armstrong with him), in support of the demurrer. 
The company is clearly illegal (1) ; and that being so, the ques- 
tion is whether the Court will recognise it. It will not, as to do 
(1) 87 Yio. No. 9 s. 8. 
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BO would be to lend its assistance towards carrying out an illegal ^^^* 
contract: Syhea y. Beadon (1); Shaw v. Benson (2); Jenninga v. Wai.lib 
Hammond (3) ; Be SaiUh Walea Atlantic 8.8. Oo. (4) ; Be Padatow, ^^. 
Total Loss, ^c, Assurance Association (5) ; Harris y. Airey (6) ; 
Dsr Vergie v. Felhwes (7). The present case is simply one of a 
breach of contract with the company^ or some of its members. 

Barley, Q.C. (Bird with him)^ contra. The facts set out in the 
statement of claim amount to a charge of taking 500Z. that 
belonged to us^ no less criminally than if the money had been 
taken from Mr. Johnson's desk. We do not need to enter into 
the question of contract at all. He referred to Be Padstow, Total 
Loss, Sfc.y Assurance Association (5) ; Sheppard v. Owenford (8) ; 
Sharp V. Taylor (9) ; Tenant v. MUott (10) ; Farmer v. 
Russell (11); Beg. v. Franhland (12). ' 

Owen in reply. 

SiK W. Manniho P.J. I am very clear that this demurrer 
shoiild be overruled ; therefore^ there is no reason why I should 
not discharge my mind of the matter without further deliberation. 
On reading the pleadings^ it at once struck me that the question 
woiild turn on the nature of the matter complained of ^ and not 
in any sense upon the terms or conditions of any contract 
between the parties; and I am now satisfied that I was not 
wrong in that view. As the case comes before me on demurrer^ 
I am bounds for the present purpose^ to assume the truth of all 
the plaintiffs' allegations^ although the case might turn out 
differently upon evidence; and these go far to show that 
this matter would even be cognizable in a Criminal Court. 
The statements show that^ from the very inception of the 
matter^ before the company was formed^ and as the basis of 
its formation, tne defendant stated what I must, for the 

(1) L Jt. 11 Ch. D. 171. (7) 1 Ca. and Fin., S9. 

(2) L.B. 11 Q.B.D. 668. (8) 1 K. & J. 491 
(8) L.K 9 QJB.D. 886. (9) 8 Pr. 801. 
(4) L.B. 2, Ch. D. 763. (10) 1 B. & P. 8. 
(6) L.B. 80 Ch. J>. 187. (11) 1 B. & P. 896. 
(6) KB. 1 C.P. 148. (18) 9 Jnr. N.S. 888. 
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1885. purposes of this demurrer^ assume to be &lse, yiz., tliat he 
Waludi had agreed to buy this property for 2000Z. I most abnost in* 
Q^g^ evitablj assome that there was even a conspiracy between him 
3£anmnffJ^J. and Strain to represent that the sale had been for 2000Z., when 
in point of fact it was for 1500Z. The defendant actually sent 
a letter with the receipt for a small sum^ as being on account of 
2000L, in which he said, "Strain cannot go back/' All this is 
shown by the fifth paragraph of the statement of claim; and the 
sixth shows that he was a paid agent, though made a partner by 
the manner in which he was paid. It was dishonest to the 
plaintiffs, who, trusting entirely to the genuineness of this state- 
ment, and to the defendant's being wiUing to transfer his pur- 
chase, in consideration of the shares, paid him this 2000Z., for 
payment over by him, as their agent, to Strain; whereas he had 
a secret agreement to pay over only 1500Z. If the &cts alleged 
do not constitute frauds I do not know what would do so. It 
looks very much like a conspiracy [though I can make no infer- 
ence to the prejudice of Strain, who is not a party to this suit 
and demurrer], in which Strain was willing to give Gripps a false 
receipt, in order that he might work 500Z. more out of somebody 
else. I think that this view of the matter takes the case entirely 
out of those cited by Mr. Owen. It is clearly not a case of con- 
tract, but the very opposite, though it is connected with a 
contract. Where there is embezzlement there must be a contract 
between master and servant ; but there the contract ends the 
moment the servant embezzles. It is not in the nature of a 
contract, but a violation of duty under a contract. This case 
really goes farther than that. This wrong had been intended 
from the very inception of the thing; whereas, in a case of 
embezzlement, the offender may never intend to take his 
employer's money until the public-house stands in his way, and 
he cannot resist the temptation it offers to him. Therefore, this 
is, according to the allegation, really a worse case than one of 
ordinary embezzlement. Such being the case, I cannot apply to 
this case the authorities as to contracts by unregistered com- 
panies, but must treat it as one of fraud on the complainants. 
This case, as presented, is not only in the nature of a fraud, but 
h is upon a question of property ; and the very lowest position 



TOL. vi.] CASKS m BQurnr. 45 

in which it can be put is that the defendant has received this ^^^' 
money in trust for certain parties^ which trust he has not Wallxe 
discharged. I do not think there is any case that can be shown QmB. 
where a company or association of persons that is illegal by Mammki^^J, 
positiye law^ but not morally so^ cannot compel a trustee to hand 
over money which he holds in trust. It is a question of property. 
The plaintiffs have paid 2000Z. to the defendant, on the repre- 
sentation that he had paid or would pay Strain that amount, 
whereas only 1500Z. had been agreed for and was paid to Strain. 
Therefore, the 500Z. belongs to the plaintrSs. What has that to 
do with the question of the illegality of this company ? It does 
not matter whether the number of persons interested be 20 or 
100. If the money be put into one person's hands for a particular 
purpose, it belongs to those persons in proportion to the amounts 
they have contributed. It might be a question whether or not 
they were bound to sue, or might have sued, separately, but it is 
their property, and the defendant cannot be heard to say, ''I got 
this money in some very remote way in connection with your 
being a company; and as you are not registered, I can withhold 
it from you, and keep it for myself.'' The status of the company 
has nothing to do with this question. The case of Shaw v. 
Benson (1), which was referred to by Mr. Owen, turned upon a 
promissory note, which had been given under, and in accordance 
with, certain rules of a building society; and it is quite con- 
ceivable that there might be a defence to such a note under the 
roles of a society ; and the Court could not decide such a case 
without looking at the rules of the society, because if it enforced 
a promissory note which had been given contrary to them, it 
would be enforcing an illegal contract, out of which the note 
directly arose. The bOOL in this case is not to be recovered by 
the rules of an association, but is simply the money of a certain 
number of persons, which another person has got, and which 
he ought to be made to restore. I think this case is free from 
any embarrassment of the authorities quoted, and from the state 
of &ct8 set out in the claim, admitted for the purposes of this 
argument, I think the defendant is liable to restore this money 
to the plaintifEs whether they be 20 or 100. 
(1) L JEL 11 Q.B.D. 668. 
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^885« Another thing struck me, and that was that when this com- 

Wallbk pany was formed, it may have been intended to register it^ and 

0j^'pg^ that the defendant is seeking to take advantage of the omission, 

Jfafi»t9iy>P.J. to which he was a party. I am satisfied that this demurrer 

onght not to be sustained, for the reasons given, but should be 

discharged, with costs. I hppe, for the sake of the defendant's 

reputation, that he has taken this course through submitting to 

legal advice on the point of law^ as I understood his counsel to 

intimate; and that he is not to be taken to have admitted^ in 

point of fact, that he was guilty of what is laid to his charge ; 

and I venture to think that even the plaintifEs wiU be glad if the 

defendant can relieve himself of the very serious charges that 

have been made. 

Solicitors for the plaintiffs : Want, Johnson ^ Oo. 

Solicitors for the defendant: Norton, Smith, Westgarth ^ 
Sanders, 



P.J. 



MAOPHEBSOK AXii> Othibs v. SUTHEBLAND akd Otrkbs. 

Voluntary otioeiaHon-^Chmreh — Bi^ht to oanirol of trmttjkmd^-^writdietum. 

1885. The plaintiifB and defendants were membezs of the Synod of a volimtuy 

'ZZ iqTxsT ^^"^ aBsodation known aa the Preebyterian Church of Eastern Australia; 

^ * and by yirtue of their position aa members of sach Synod had the oantrd of 

* ^ varioos small funds, none of which, except the Widows' and Orphans' Fond, 

amounting to about 7001,, were of a peimanent nature. Dissensions having 

arisen in the Ohurch, the defendants expelled the plaintiifis from the Synod, at 

the same time expressly reserving to the plaintiffs their legal rights to the Church 

property in their possession. After the suit, which was brought for the purpose 

of settling the differences between the plaintiffs and the defendants, but before 

the hearing, a meeting of the plaintiffs and certain of their adherents was held, 

when it was declared that the Synod of the Church of Eastern Australia had 

become ''defunct," and another meeting was caUed to ''resusdtate" the said 

Synod. This latter meeting, however, was never held. The suit was brought to 

oompel the defendants to reinstate the plaintiffs in the Synod, when an objection 

was taken that the Court had no jurisdictio u 

Seld, that there being nothing to show that the action of the d^endants in 
expelling the plaintiffs from the Synod, while Isaving intaet their individnal 
status as ministers of the Church, had affected their interest in the Chvoh 
fonds, and no charge of misapplication of any of the fnnds having been mads^ 
the Court could not interfere. 
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Msld, also, that the Cotut ooald not adjudicate upon tlie differences whidi haye 1885* 
irisen between tlie paitiee, as it has no power to interpoae in matters spiritual, or TZ ^^^ 
enforce its decision by compelling the parties to act harmoniously together. ^ 

SembU, that the action of the plaintiffs in declaring the Church to be defunct Stjthhblahd 
WM such as to depriye them of any right to ask for the inteif erence of the Oourt, 
even if otherwise they had been entitled to it. 

The facts of tliis snit^ argued before liis Honour the Frimaiy 
Jadge^ on the 18th and 19th of May last^ are fully set out in 
the judgment. The point that there was no jurisdiction having 
been raised on the pleadings, the only evidence taken had 
relation to the property of the Church, and this will be found 
stated in the judgment at p. 51. 

Barley, Q.C., and Walker (OampieKwith them) forthe plaintiffs. 

The Court has jurisdiction both where property is involved 
and wbere there is a question of status. Forhes v. Eden (1), and 
the Oardro88 Oase, cited therein, show this. The effect of the 
defendants' action in expelling the plaintiffs from the Synod 
had been to deprive them not only of a voice in the disposal of 
various Church funds subscribed for different purposes, but also 
of their status as members of the Church. The observations of 
Jeaeelj M. R., in Aslatt v. Corporation of Southampton (2) — " Now 
it has been said — and I think truly said — ^that as a general rule 
the Court only interferes where there is some question as to 
property ; I do not think that the interference of the Court is 
absolutely confined to that now ; there may be cases in which 
the Court would interfere, even where personal status is the only 
thing in question " — support our view. The present plaintiffs 
are persons, who, by virtue of their status as members of the 
83mod, were entrusted with the management of the different 
Church funds; and therefore the question of their expulsion 
involves property as well as status. Cases of dismissing 
ministers altogether from the Church, for want of orthodoxy or 
for immorality, stand upon a totally different footing. 

The meeting of the plaintiffs held on May 1st was merely 
called for the purpose of trying to settle the matter in dispute, 
and not in any way to supersede the authority of the Court. 

(1) L JB. 1 Sc. & DiY. App. p. 576. (2) L.B. 16 Ch. D. at p. 148. 
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l^^* Owen, Q.O., and A. Jff. Simpson for the defendants. We 

3lAGFmau90N submit that the Court either has no jurisdiction at all, or thattiie 
SuthsLahd jurisdiction is one which it will refuse to exercise in the present 
case, on account of the action of the plaintiffs at the meeting of 
May 1st declaring the present Synod defunct, and so setting 
themselves up in opposition to the Court. The plaintiffs are 
asking the Court to reinstate them in their position in the old 
Synod, while at the same time they try to form a new Synod 
themselves. The plaintiffs having seceded, carrying with them 
several churches and their congregations, can form a new Church 
for themselves. The property dealt with by the Synod consists 
of the voluntary contributions of the Churches; and if the 
plaintiffs form a new body, they will get the voluntary contribu- 
tions of those congregations who adhere to them. 

[Sir W. MANHiNa. I should have no difficulty in the matter 
but for the bequests.] 

Those bequests are to the Presbyterian Church of Eastern 
Australia, to which the plaintiffs still belong ; their status as 
members of that Church having been in no way affected by the 
action of the defendants. 

[Sib W. Manning. The question is this : — ^Are not all the 
members of the Synod trustees f and, if that is so, can a 
majority of the trustees expel the minority f ] 

The trustees of Mrs. Macintyre's bequest are the trustees of 
her will, not the Synod. The status of the defendants here 
is that of cestuis qvi trust, and nothing done has deprived them 
of that status. If it were shown that the plaintiffs were 
misappropriating the fund in any way, the defendants can come 
to the Court at any time. The case of Forbes v. Eden (1), as a 
whole, is in our fevour. The principle on which we rest 
our argument is thus expressed by Lord Oran/worth : — '' Save for 
the due disposal and administration of properfy, there is 
no authority in the Courts, either of England or Scotland, to 
take .cognijsance of the rules of a voluntary society, entered into 

(1) L.B. 1 Sc. & Diy. App. 568. 
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merely for the regulation of its own affairs'^ (1). The jurisdiction ^885. 
in the Oardrosa Case (2) was founded on loss of status^ which Magphxrson 
drew along with it loss of emoluments. The cases of Rigby v. suvniBULirD 
Cofmol (3) and Aslatt v. Corporation of Southampton (4) are also 
distrngnishable^ and the latter was commented on unfavourably 
in The North London Railway Company v. The Qreat Northern 
Railway Company (5). The right to dispose of property is 
very different from the right to property. The latter right of 
the plaintiffs has not been affected by any act of ours. A 
member of Parliament who has been expelled from the House 
is depriyed of the right of disposing of property ; but could it 
be contended that an expelled member could come into a CouH 
of Equity^ and obtain an injunction against ^his exclusion f 

Darley, in reply. We submit that we have shown there is 
property over which the plaintiffs have a right of control as 
truBtees^ that they have been ousted from their position as such 
trustees^ and therefore we ask the Court to replace them in that 
position. 

Our, adv. vult. 

On the 13th of July^ the following written judgment was July 13. 
delivered : — 

Sib W. Maknikg^ P.J. This suit was commenced in June of Manmnff,FJ. 
last year, by the Reverends J. S. Macpherson, P. Macpherson, 
H. Livingstone, and H. S. Buntine, and Messrs. S. Porter and 
H. Mackenzie, against the Reverends G. Sutherland, W. S. 
Donald, J. M'Kay, S. Pendleton- Stewart, D. K. Mclntyre, W. 
Grrant, and John Davis, and Messrs. S. Law, S. Martin, F. 
Mackenzie, D. J. Lobban, A. Bain, D. M'Innes, and E. A. Rennie, 
for tne purpose of compulsorily settling, according to the 
plaintiffs^ views of their rights and of the powers of this Court, 
certain differences which had arisen between them and defend- 
ants, as ministera and office-bearers of the " Presbyterian Church 
of Eastern Australia." Objection having been taken by the 
defendants to the power of this Court to deal with the merits of 

(1) L.B. 1 Sc. & IHt. App. at p. 681. (3) L.B. 14 Gh. J>. 482. 
(8) Cited in L.B. 1 Sc. & Div. App. (4) L.B. 16 Ch. D. 148. 
ftt p. 676. (6) L.fi. 11 Q.B.D. 80. 
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1886 complaintj and to the propriety of its exercise, if existing*, 

Hagfhvbson the cause was set down for hearing before me on that objection, 

SuTHikiiAin) *P*^ from the general merits of the case ; and such evidenoe 

Jiammm^tlPJ. only was taken as was considered appropriate to this preliminary 

inquiry. 

The statement of claim, alleged, inter aliaj that prior to 
1846 there existed in this colony a Presbyterian Church in 
connection with the Established Church of Scotland, and 
that in that year certain ministers and elders, members of 
its Synod, and certain congregations belonging to that Church, 
separated themselves from it and formed themselyes into a 
separate Church, which then became, and is still known, as the 
Presbyterian Church of Eastern Australia — ^which separation 
was consequent upon and analogous to the earlier separation from 
the Established Church of Scotland of certain members ^^ho 
formed themselves into the Free Church of Scotland ; that this 
Church of Eastern Australia is a voluntary association united 
for religious purposes of persons who by mutual compact agreed 
to be boxmd by certain rules and practices substantially equivalent 
to the rules and practice of the Free Church of Scotland, affecting 
not only its doctrines, but also the mode of holding and the manner 
of administering its property ; which rules and practice are, in 
short, the constitution in accordance with which all the members 
of the said Church of Eastern Australia agreed that it should be 
governed ; that the chief governing body to which, in accordance 
with the said rules and practice, the regulations of matters 
affecting the said Church is entrusted, is called the Synod ; that 
the Synod is a representative body, and is composed of nunisters 
and elders who represent various districts of this colony ; that 
the said Church is possessed of considerable property and funds, 
the management and disbursement of which are entrusted to the 
Synod ; that the plaintiffs and defendants, except the defendant 
E. A. Bennie (the treasurer), were at the date of the matter com- 
plained of and still are the sole members of the Synod as at 
present constituted; that for the purpose of conducting the 
business of the Synod various committees (which are enumerated 
are instituted, each of which is presided over by a convener, 
and that the moneys at the disposal of the Synod stand in a 
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haaok in the name of its treasurer, who is authorised to pay such 1885. 
moneys as are certified by the conyeners or by the minutes of Magphxbson 
the Synod. The claim then states by an unanimous resolution gu,pHmLun> 
of the Synod in 1881 Moncrieffon Ohurch Law (being the law of Manning, l?j. 
ihe Free Church of Scotland, published by authority in 1880) 
was adopted as the law of the said Church of Eastern Australia. 
The grounds of the plaintiffs' complaints are then set out at 
length, to the effect that at a meeting of the Synod, held on the 
6th of May, 1884, the rev. defendant S. P. Stewart, as acting 
Moderator, presided, and proposed that the defendant Suther- 
land should be Moderator for the next 12 months ; whereupon 
the plaintiffs, J. S. and F. Macpherson, Buntine, and Forter at 
once expressed their dissent, which they embodied in writing ; 
but the president, without reading the dissents, declared the due 
election of defendant Sutherland, who at once took the chair ; 
that various motions and protests were made, and interruptions 
and disorder followed, during which a paper was read, and at 
the end a motion was proposed and declared to have been carried, 
without having been duly put to the meeting, that the rev. 
plaintiffs, J. S. and F. Macpherson, and Livingfstone, were no 
longer members of the Synod, and that the clerk be ordered to 
Temove their names from the roll ; and that immediately after- 
wards, and whilst protests were still being made by some of the 
plaintiffs, the defendant Sutherland declared the meeting to be 
:adjoumed to the next day ; that on the following day, 
at the hour appointed, the plaintiffs, other than the plaintiff 
Livingstone, who had been and still was absent from Sydney, 
;arrived at the Church where the adjourned meeting was to be 
Jield, and found the door closed and locked, by the order, as the 
plaintiffs afterwards found, of the defendant Sutherland and 
:8ome others of the defendants, for the express purpose of 
ioxcluding them. The claim further alleges the exclusion of all 
ihe plaintiffs, including the plaintiff Livingstone, from the Synod, 
notwithstanding formal protests ; and asserts that the expulsion 
;and exclusion were decided on without giving the plaintiffs 
4kn opportunity for answering the grounds put forward for that 
course, and were contrary to the law and practice of the Church, 
as laid down in Moncrieff, and against natural justice and fair- 
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1886. ness ; and tliat tHe defendants have sinoe held yarions meetiiigft 
Magphbbson purporting to be meetings of the Synod, and have acted* in all 
SvTHssLAKP ^^P^^ 8.S if the plaintiffs' exclusion were valid; and thej 
ManningP^j, threaten and intend to continue to do so. The claim thereupon 
prays: — 1. That it may be declared that the declaration of 
defendant Sutherland, that the motion for expulsion was carried, 
and his intimation that the revs. Macpherson, Livingstone, and 
Macpherson were no longer members of the Synod, were null 
and void, and that these plaintiffs are still entitled to exerdse 
and enjoy all the privileges and rights attaching to membership 
of the Synod. 2. That it may be declared that the exclusion of 
the plaintiflisi from the meeting on the 7th of May was illegal and 
tdtra vires. 3. That it may be declared that all payments made, 
and all acts and things done since the said 6th May, by the- 
defendants or any of them, and purporting to be on behalf of 
the Synod, are invalid, null, and void. 4. That the defendanta 
may be restrained by the order and injunction of this Court 
from excluding the plaintiffs, or any of them, from the Synod^ 
and from doing any act whereby they may be prevented from or 
hindered in exercising the privileges or rights attaching to- 
membership of the Synod. 5. That the defendants may be- 
ordered to do all such acts and things as, according to the con- 
stitution and practice of the Synod, are necessary for the due- 
exercise and enjoyments by the plaintiffs of such privileges and 
rights. 6. That the defendants may be restrained from dis- 
bursing or otherwise dealing with the moneys, funds, and 
property under the control and management of the Synod in any 
manner inconsistent with such constitution and practice, and 
for an inquiry as to payments and expenditure from the said 6th. 
May, in particular by the defendant E. A. Bennie. 

The defendants' Statement of Defence denied or qualified some^ 
of the plaintiffs' statements not material for the present purpose,, 
but admits the vote of expulsion on 6th May and the exclusion of 
the plaintiffs, J. S. and P. Macpherson, from the Synod meetings 
on the 7th, but denies any intention to exclude any of plaintiffs, 
other than the plaintiffs J. S. and P. Macpherson and Livingstone^ 
The defence then alleges that the vote of expulsion was duly 
carried, and assigned, as the ground for such expulsion, the con- 
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iufst of the Revs. J. S. and P. Macpherson, supported by the Rev. 1886. 
H. Livingstone^ in assailing the character and conduct of the Macphbbson 
Bev. 6. Sutherland and other members of the Synod during the Sutherland 
years 1880, 1881, and 1882, by a series of pamphlets, public 3fai»flit»^,P.J. 
letters, advertisements, and other publicatious intended to bring 
their characters into public odium and contempt, and containing 
grave charges against them, and in reiterating those attacks by 
the same means, and in adding fresh charges in an offensive 
mamier, notwithstanding twa investigations by the Synod in 1881 
and 1882, and its declaration that the charges were entirely un- 
founded ; and notwithstanding the express and urgent call of the 
Synod to refrain from mutual recriminations, whether in the 
public press or otherwise, and to cultivate a spirit of brotherly 
kindness and charity. It is further stated that the plaintiffs 
declined, in fact, to recognise any authority in the Synod, and 
rendered it impossible for the defendants to co-operate with 
them as members of the Synod, and had, as the defendants 
submit, withdrawn themselves from membership. As regards 
the vote of expulsion, it was stated that it was passed on the basis 
of a prepared statement which was read to the meeting, showing 
on the part of the majority of the Synod the reasons for it, and 
on a resolution that the moderator be instructed to inform the 
Revs. J. S. and P. Macpherson and Livingstone, that they are no 
longer members of the court, and to order the clerk to remove 
their names from the roll, subject to the following proviso : — " It 
is understood that this deliverance does not affect the legal rights 
of these ministers and their congregations to the Church property 
in their possession/' As regards the plaintiff Livingstone, the 
defence alleged that shortly after the 6th May, and on his 
entering the place of meeting of the Synod, he was informed of 
what had been done, and was furnished with a copy of the 
resolutions, with the statement of reasons ; but that, although 
full opportunity was given to him for asking to be heard in 
his defence, he defied the Synod, and declined to submit in any 
way to its jurisdiction. Then, after some other statements, the 
defence goes on to state that shortly after the 6th May the 
plaintiffs and some other persons met and formed, or purported 
to form themselves into a court called the Provisional Court, and 
N.S.W Jfc., Vol. VI., Eq. F 
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1886. elected the defendant P. Macpherson, their moderator, and the 
Macphbbbon plaintiff, J. S. Macpherson, clerk of the court, and enrolled the 
SuTHEBLAND pl^iiitiff Livingstono as a member of the court ; and that such 
Manwing,VJ, court met On several occasions and purported to perform 
ecclesiastical acts 'which can only be performed by the supreme 
court of a church; whereby the plaintiffs, whilst claiming to 
belong to the said Church, were pursuing divisive courses in 
contravention of the constitution of the said Church, and have 
thereby (as the defendants allege) withdrawn themselves from 
their communion and ceased to be members. The defence then 
alleges that it is a part of the fundamental part of the said 
Church that in spiritual affairs such Church is not subject to the 
control of the State^ but that all questions between members 
in respect of ecclesiastical or spiritual matters, such as the right 
to belong to a particular congregation or particular court or 
to the Synod, are internal matters to be settled only by the duly 
constituted authority of the said Church. It is then finally 
alleged that no property is vested in the Synod, and that although 
the Synod, as the governing body of the Church, has an ultimate 
voice in disposing of the funds belonging to the Church, mem- 
bership in the Synod does not confer any other or further right 
of property. The defence closes with a submission to this Court 
whether or not it has, under the circumstances stated, any 
jurisdiction to decide the question involved in this suit. 

Upon this the point of jurisdiction has been discussed before 
me. I would willingly have avoided setting forth so much as I 
have done of the unhappy differences which have found their 
way into this body ; but I think it has been requisite in order to 
show what is the full and true nature of the controversy upon 
which the intervention of this Court is sought. Whether tie 
plaintiffs or defendants are right in their respective sides of these 
dissensions is wholly unknown to me ; but I think it is obvious, 
from the statements put forward on the one side and the other, 
that the aid of the Court is mainly sought to assert and restore 
to the plaintiffs their status of membership for general ecclesi- 
astical purposes, rather than to deal with any interest in property. 
At the hearing, however, the evidence was most prominently 
addressed, for legal reasons, to facts relating to the property of 
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the Chnrcli and the relations of the Synod to that property. The 1885, 
Bey. J. S. Macpherson, one of the plaintiffs^ who appeared to be iiacphxbson 
speeially versed in Presbyterian Chnrch matters, was examined guTHMiAND 
for himself and his co-plaintiffs. By his evidence in chief 3fa»nin^,P.J. 
it appeared that the Presbyterian Chnrch of New South Wales 
is now the larger body of Presbyterians in the colony, repre- 
senting the nnion of four previously existing Presbyterian bodies, 
with the exception of a few ministers of the Church of Eastern 
Australia, who would not join, and who retained the name of the 
Church of Eastern Australia, and seceded or kept aloof. This 
seceding body had originally four ministers, and now has eleven, of 
whom eight are settled ministers. Their supreme court or 
governing body is the Synod, which is composed of all the 
ordained ministers of the Church of Eastern Australia having 
settled charges, together with professors of theology, &c., for 
training students for the Church, and such other ministers as the 
Synod may resolve to admit as members, and certain elders. 
The churches of the various districts have separate trusts of their 
own lands and buildings, amounting in the whole to the value of 
25,6002. and upwards, but are subject to the determination of the 
Synod as to selling. Each Church or district collects money for 
the sustentation of its minister ; but, with a view to the equalisa- 
tion of the stipends up to 200Z. a year, they are expected to send 
aQ their collections above 1502. a year to the Synod, that it may 
at its discretion supplement the stipends of the ministers of the 
poorer districts; but none of this money is retained by the 
Synod. There is a fund consisting of collections in the various 
churches for foreign missions ; a fund for the widows and orphans 
of the ministers, raised by contributions, and aided by a legacy 
of 500Z., but applied, as I gathered, in the way of premiums of 
insurance on the lives of ministers ; and there are three other 
small funds respectively for the Synod's expenses, and for 
professors, and a theological hall. On cross-examination, this 
witness stated that the Synod had jurisdiction over ecclesiastical 
offences^ by way of appeals from the decisions of a presbytery, 
and also in the first instance for offences committed under its 
own eye ; and that it was a principle of the Church that spiritual 
decisions of the Synod were not to be interfered with by the 

F 2 
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1886. civil courts. It was further elicited from him that after the 
Maophbbson expulsion of the three rev. plaintiffs from the Synod on 6th May, 
Stjthebland 1884, the expelled members agreed to form themselves into 
dfanmng.VJ. a provisional court, not a synod, under which the local treasurers 
of their churches pay the sustentation collections of their 
districts to their own members, limited to 150Z« with a recom- 
mendation to keep any balances until there shall be a Synod 
properly formed. He stated that the expulsions did not in the 
least affect the position of the expelled members as members of 
these churches. It further appeared from him that there had 
been a meeting of certain ministers and elders on the Ist of May 
in this year — ^that is to say, after this cause had been set down 
for hearing, and only thirteen days before the actual hearing— 
for the purpose of " resuscitating the Synod or supreme court of 
the Church of Eastern Australia,'^ at which meeting it was 
resolved that 'Hhe Synod or supreme governing court had 
become defunct since the 6th May, 1884;'' and it was also 
resolved that on the 19th June next the members and repre- 
sentatives of the Church should meet at Ebenezer Church, 
Riley-street, Sydney, and " then and there reconstitute the Synod 
of the Church of Eastern Australia ,*" and that this witness took 
part at that meeting, and the plaintiff P. Macpherson was 
chairman ; and that there had previously been meetings of the 
congregations of the rev. plaintiffs and others, one as far back 
as August, 1884, at which the matter had been discussed, and 
resolutions passed that the Sjmod was defunct and ought to be 
reconstituted — at one or more of which meetings all the 
plaintiffs had respectively taken part. 

For the defence, the defendant Rennie, the Synod treasurer, 
was called, who showed the state of the different Church funds. 
The sustentation fund stood on May 13th, 1884, at 96?., of which 
91 Z. was repayable to the congregations and 51, to a special con* 
tributor, and no money had since been received for this fund. 
For church extension, there was a deficiency of 10*., after 
deducting liabilities. For foreign missions there was 254Z. in 
hand, with liabilities of 1 60Z. to three missions. In the widows' 
and orphans' fund a balance was available of 706Z., inch ding the 
legacy of 500Z., and a balance of collections. The other funds 
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amounted to next to nothing. The banking account is in the 1^85. 
name of the Synods and is operated on by the treasurer under Macpheimon 
orders from the Synod, and by conveners of committees. There suTHMtLAND 
had also been a bequest of lOOOZ. by a late Mr. M'Intyre, for Manning,^,!. 
the benefit of this Church, but this was not in the hands of the 
Synod, but in those of the testamentary trustees, who were 
directed by the testator to apply the income at their discretion 
either in payment for the passages of ministers to the colony, or 
for their salaries and allowances, or by way of appropriation to 
the church extension fund. It was, in fact, regularly applied by 
the trustees towards the stipend of the minister of a poor district. 

Upon this evidence, the point of jurisdiction was argued before 
me on 13th May, by Mr. Darhy, Q.C., and Mr. Walker, for the 
plaintiffs ; and by Mr. Owetiy Q.C., and Mr. A. JET. Simpson, for 
the defendants. The following cases, amongst others, were 
cited by counsel : — Forbear. Eden (1); Aslattv. Corporation of South- 
ampton (2) , and Rigby v. Connol (3). At the close of the argument 
I reserved judgment, and stated that it would not be delivered 
until after 19th June, on the ground that the avowed object of 
the intended meeting of that day, together with the resolutions 
already passed with the active concurrence of the plaintiffs, was 
incompatible with the plaintiffs' claim to the exercise of 
jurisdiction by this Court, and that I could not proceed with the 
case concurrently with a course of action on the part of the 
plaintiffs outside the Court which virtually amounted to taking 
the case out of my hands ; and I required that an affidavit of the 
proceedings at that meeting should be laid before me. Shortly 
after the 19th June an affidavit was produced, stating that the 
intended meeting had been abandoned. It now therefore 
becomes necessary to pronounce my decision upon the case as 
presented at the hearing — and after giving full consideration to 
the &cts and such authorities as have appeared to me applicable 
to the question of jurisdiction and its exercise in this case, I have 
^x>me to the conclusion that the Court ought not to interfere. 

As the arguments for the plaintiffs rested largely upon the 
relation of the plaintiffs or some of them to trust funds, I will 

(1) L,B. 1 Sc. & It. App. Cft. 668. (2) L.B. 16 Ch. D. 143. 

(3) L.B. 14 Ch. D. 482. 
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1885. first examine tliat subject. Now^ it appears to me that all the 
Macphxbson funds spoken of are ephemeral^ and not of the nature of settled 
SuTHMBi^ND *rust proportj, and are therefore insufficient to justify judicial 
Jf<mm«^,P. J. interposition — ^with the exception of Mr. M'lntyre's legacy of 
lOOOZ. and the widows' and orphans^ fund. The former clearly 
does not come under the authority of the Synods nor within the 
control of the Court in relation to the Synod ; but the latter does 
soj and to this fund therefore I can alone give attention. That 
is certainly under the control of the Synod^ and is dedicated to a 
purpose in which such of the plaintiffs as are ministers of the 
Church are interested indirectly — ^that is to say^ on behalf of 
their widows or children — and this may perhaps be regarded as 
equivalent to personal interests in themselyes. But^ on the other 
hand^ there is nothing to show that the action of the majority of 
the Synod in expelling these three ministers from that body> 
whilst leaving them in undiminished possession of their individual 
status and rights as ministers of congregations, has affected their 
interest in that fund ; nor is there any statement of misappli* 
cation, or of any apprehension that it will be diverted from a 
course of application in which the plaintiffs may thus indirectly 
or otherwise participate. Hence the question resolves itself into 
one of trusteeship as members of the Synod rather than of 
interest as ceatuia que trust ; and I have, therefore, to consider 
whether this Court can interfere on the ground that the defend- 
ants have ousted the three plaintiffs, or any of them, from active 
participation in the trusteeship. This I do not think it can do ; 
or at least I think it so doubtful, that, in the exercise of the 
Court's discretion — ^influenced also by other considerations 
peculiar to this case, and which will be mentioned — I ought 
to refuse interference. In ordinary trusts the Court does not 
interfere with trustees in the way of mandatory injunction to 
compel one trustee to co-operate generally with a co-trustee, 
although it may do so in respect of particular acts, not involving 
a trustee's discretion, such as the execution of a proper deed, &c. 
If one trustee will not act with another, there may be ground for 
removing him from the trust, or for the removal of the latter 
trustee if his conduct has made it impracticable for the former to 
act with him ; but no such remedy would be possible in this case. 
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because the trustees are not of a class to be removable by the ^885. 
Court. Their money-trust is only incidental to their higher MiLCPHXBsoN 
position of members of a Synod, as the supreme governing body suthibbla.nd 
of a voluntary Church association, and otherwise unknown to the Manninff,T.J. 
law ; and for that reason the Court could not interfere to restore 
them to the status of trustees of the fund. It might interfere to 
prevent a definite breach of the trust, but it cannot restore these 
gentlemen to a trust which exists only in virtue of membership of 
the Synod of this voluntary association. 

This leads to the more serious points of the case, which 
involve the question whether the Court can take upon itself to 
adjudicate upon the difFerences which have unhappily arisen; 
and either to hold the plaintiffs to have been legally expelled, or, 
on the contrary, to hold the expulsion to have been illegal, and 
decree their restoration to the status. I do not see any right or 
power in the Court to accept this jurisdiction. It cannot act as a 
moral arbitrator between disputants in such an association. It 
can only adjudicate where it has power to enforce its decisions, and 
such a power I think this Court clearly has not. Can it compel 
the majority to receive back the ejected minority? Can it 
compel them to act harmoniously? If it be that the 
plaintiffs or any of them are given to attacking one or more 
of their colleagues, so as to preclude the possibility of har- 
monious co-operation ; or if it be, on the other hand, that one 
or more of the defendants conduct themselves so as to merit the 
reprehension of the plaintiffs, can this Court check the former or 
reform the latter ? The answer is clear — that for every such 
purpose the Court would be altogether impotent ; and it would, 
therefore, be idle to attempt to force the parties into co-operation 
as a> united body. The Synod, moreover, has duties which every 
member of it will recognise as of incomparably higher import- 
ance than those of trusteeship of the Church funds. It has 
power, by the laws of its voluntary association, to try the 
members of this Church, of all ranks, for heresy and other 
matters regarded as ecclesiastical offences by the principles and 
rules of Presbyterian Church organisation and discipline. Can 
this Court, under the notion of restoring the plaintiffs to a voice 
in the management of a trifling money trust, assume authority 
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1886. to decide on internal dissensions, and decree restoration to a 
Macphxbson position which involves the right to exercise such powers f 
SuTHBBLAND AssTiTedly not. And yet I do not see how to restore these 
Manninff^PJ, plaintiffs to the financial trusteeship without decreeing member- 
ship of the Synod, and compelling, or attempting to compel^ 
their recognition as such for all the purposes attaching to the 
position. Nor, indeed, can I regard it as seriously sought by the 
statement of claim that I should do anything short of fall 
restoration of the plaintiffs to their seats in the Synod. The 
money question appears to me to be no more than a legal pivot 
on which to accomplish the larger object. These reasons are, I 
think, sufficient for declining to interfere as prayed ; but I must 
add others. 

This is a voluntary association, brought into existence by 
secession, and as free to split into new divisions as it was to 
secede from the parent Church or to stand aloof from the new 
Church organisation of 1846, by which the great majority of 
Presbyterians in this colony associated themselves. Its members 
may hold one another to be bound by some internal acts of 
adhesion, but I do not see that the Court can control any 
disruption, and it seems to me that the action taken by the 
plaintiffs and various congregations with which they are con- 
nected, since the 6th May, 1884, up to and including the 
resolutions of the 1st May, 1885, are clearly of a disruptive 
character, and that they are incompatible with the claim they had 
made, and are still making, for the Court's interposition for 
re-uniting them. It is true the final step proposed for the 19th 
June has been abandoned ; but one and all of the plaintiffs, and 
their congregations, as I gather, have set themselves up as 
a rival power in opposition to the Synod, and have declared that 
body to be defunct, whilst at the same time the plaintiffs are 
seeking restoration to it at the hands of the Court. They have 
at various meetings so declared it, and have resolved that it must 
be " reconstituted.'* How reconstituted f How could that be 
at the instance of one division of the Church except by uniting 
among themselves and claiming the name of this Church, and the 
right to put in the plaintiffs and such others as they may think fit as 
the governing body ? It seems indeed to contemplate nothing less 
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than a reconstitution by which the defendants should be over- 1B86. 
mastered by outside action. To '' resuscitate'^ or '' reconstitute" Macpherson 
in the sense of merely declaring the plaintiffs and defendants sxh^hkeland 
to be jointly members of the Synod^ would be what is asked for Man»ing,FJ, 
heaee, and would be as impracticable as for this Court to weld 
them into one co-operative body. Moreover^ the course adopted 
by the plaintiffs has gone to the base of the association com- 
menced in 1846^ by bringing into hostile activity antagonistic 
sections of the primary members (the electoral body^ so to speak) 
of the association ; and they have by this course really broken 
away from the rest of the body. This Court cannot deny their 
right to do this ; but it must^ on the other hand, regard it as 
whoUy inconsistent with that course for the same persons to ask 
the Court to force the now-divided bodies into reunion. It 
seems to me that if there were no other ground for refusing the 
prayer of the plaintiffs' claim than this disruption outside the 
Courts thus effected by themselves^ I should be bound in the 
exercise of my discretion^ if I really had any^ to refuse inter- 
ference. For these reasons the suit must be dismissed, and of 
course with costs. 

Stiit dismisaed with costs. 

Solicitor for plaintiffs : Sahoey, 

Solicitors for defendants : Allen §f Allen. 



McLean asb Othbbs v. HODGES and Othbbs. F. C. 

ParHiion — SdU—JEnqmiriet as to partiei interett&d and nature of proporfy'^ 

41 Vic. No. 17, #. 12. Aug^. 28^ 

A friendly smt was insidtated for the partition of certain land in Sydney. 
One of the defendants^ L.^ who was entitled to a share thereof> had mortgaged 
all his interest in it to the Commeroial Bank. Before the hearing he died, and 
the suit haying heen revived against his executors, an order for sale was made by 
Famcett, A.P.J., his Hononr having been informed that all parties interested 
were before the Court, and that they consented to such an order. After the 
order was made, but before sale, the bank gave notice to the plaintiffs, who had 
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1885 the oondnot of the sale, of their interest in L/s share of the property^ whicli did 

not appear on the pleadings^ and was not mentioned to the Court. The sale 

MgLbak .^^^^ proceeded with in spite of this notice, and on the puicfaaaer's solicitors 
HoDOBs. objecting to the title on the ground that the bank were not parties to the sait* 
and so were not bound by the decree ordering sale, an application was made by 
the official assignee of L.'s estate, which had been sequestrated, to the Primary 
Judge, to direct the bank to concur in the sale and conTeyance. This ap- 
plication was granted, and the bank was ordered to pay the costs of the official 
assignee, and of the plaintiffs in charge of the sale. From this decree the 
bank apx>ealed. 

Seld by the Court (Mabtin, CJ*., and Inkbs, J. ; Fattcxtt, J., dubitamte), that 
the order appealed from must be discharged, and notice of the order for sale aerFed 
upon the bank, as required by section 12 of the P<MrHtum Act, so as to afford 
them an opportunity of coming in to oppose the sale. 

Per curiam: The enquiries -directed by s. 12 of the ParHUon Act may be 
made by the judge in Court, and need not be referred to the master. 

This appeal arose out of the snit of McLean v. Hodges, 
commenced in 1882, which was a friendly suit for the par- 
tition of certain lands, inter alia, thirteen perches situated 
at the comer of King and Kent streets, Sydney. John Long^ 
one of the original defendants to the suit, claimed to be entitled 
to a share of this land, but omitted to state that by an indenture 
dated the 17th of February, 1857, he had mortgaged all his 
interest in it to the Commercial Banking Company of Sydney. 
The said John Long died on 21st January, 1883, and the suit 
was revived against the trustees and executors of his will. On 
loth March, 1884, the suit came on for hearing on motion for 
decree before Faucett, A.P. J., and it appearing to his Honour 
from the pleadings and affidavits that all persons interested in 
the land in question were before the Court, the usual order for 
sale, subject to the approbation of the Master in Equity, was 
made. On the 9th of June following, the plaintiffs' solicitors, 
who had the conduct of the sale, received a letter from the 
solicitor of the Commercial Bank, giving notice of Long's mort- 
gage to them, and stating (which was not denied) that no notice 
of motion or of the decree had been served upon them. In spite 
of this notice no steps were taken to amend proceedings by 
adding the bank as parties to the suit, or in any other way. The 
sale was proceeded with, and the property sold on 24th July for 
9383Z. 6^. 8d. On the 8th of the same month Long's estate had 
been sequestrated, and L. T. Lloyd having been appointed official 
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assignee thereof^ the suit was duly revived against him as such 
official assignee. Objections having been taken by the purchaser's 
solicitors to the title^ on the ground^ inter alia, that the bank 
did not join in the sale^ an application was made to the Primary 
Judge by the official assignee to direct the bank to concur in 
the sale and conveyance. The bank appeared to oppose^ and the 
plaintrSs in charge of the sale to consent to any order the Court 
might make. On this motion being heard, Sir TT. Manning, F,3., 
made an order dated 10th February^ 1885^ directing the decree 
for sale tp be proceeded with^ and the Commercial Bank to concur 
in the sale^ and to pay the costs both of the plaintiffs in charge 
of the sale and the defendant Lloyd. 

From this order the bank appealed, and the appeal was heard 
before the Full Court (Martin, C.J., Faucbtt and Innes, JJ.) on 
the 27th of August, 1885. 



1885. 



McLean 

V, 
HODGBS. 



Barley, Q.C., and Knox for the appellant bank. The order for 
sale is absolutely void, as all parties to the suit were not before 
the Court when it was made. Besides, the steps directed by 
section 12 of the Partition Act (1) have not been taken. 

They cited Powell v. Powell (2) ; Waite v. Bingley (3) ; Daven- 
fort V. King (4) ; Qihha v. Hay den (5). 

Lingen, for the plaintiffs, appeared to submit to any order the 
Court might make. 



Aug. 27. 



(1) '' Any person who, if this Act had 
not been passed, might have main- 
tained a suit for partition, may main- 
tain such suit against any one or more 
of the parties interested without serv- 
ing the other or others (if any) of those 
parties, and it shall not be competent 
for any defendant in the suit to object 
for want of parties. And at the hearing 
of the suit the Court may direct such 
inquiries as to the nature of the pro- 
perty, and the persons interested 
therein, and other matters, as it thinks 
necessary or proper, with a view to 
order a partition or sale being made on 
further consideration ; but all persons 
who, if this Act had not been passed. 



would have been necessary parties 
to the suit, shall be served with notice 
of the decree or order on the hearing ; 
and after such notice shall be bound 
by the proceedings as if they had been 
originally parties to the suit, and shall 
be deemed parties to the suit. And 
all such persons may have liberty to 
attend the proceeding's, and any such 
person may within a time limited by 
general orders apply to the Court to 
add to the decree or order.^^1 Vic, 
No. 17, *. 12. 2 01. 1661. 

(2) L.B. 10 Oh. App. 180. 

(3) L.E. 21 Ch. D. 674. 

(4) 49 L.T. 92. 

(5) 47 L.T. 184. 



64 CASES IN EQUITY. [N. S. W. E. 

^^^' WalJcer for the official assignee. The question here is whether 

McLsAK a mortgagee of an undivided share can be compelled to assist in a 
HoDOBs. ^^ ^^ ^^^ whole property^ or whether his rights are paramonnt 
to those not only of his mortgagor^ but of the other unencumbered 
owners. I submit he can be so compelled. Hurry v. Hurry (1) ; 
Orger v. Spark (2). There is no question of vendor and purchaser 
here^ so the cases cited on the other side do not apply. It is too 
late now for the bank to object. They should have given the 
plaintiffs notice of their interest before decree^ when the state- 
ment of claims could have been amended by adding them« 

Barley, in reply. The order for sale will have to be got rid of 
altogether. It could not be set up even by all parties coming in 
after it was made^ and consenting : Mildmay v. Quick (3). 

Walker referred to Teale v. WatU (4), 

Cur. adv. vuU. 

Au 28 ^ *^® ^®*^ ^^ August the following judgments were delivered : 

J Sib J. Martin^ C.J. This was a partition suit, instituted by 
the plaintiffs against certain other persons jointly interested in 
the property in question — ^thirteen perches of land situated at the 
comer of King and Kent streets, Sydney. When the matter 
came on for hearing, on the 10th of March, 1884, before ^at^ce^^, 
A.P. J., his Honour was informed that all the parties interested 
were before the Court, and that they concurred in a sale being 
ordered instead of a partition. No enquiry either as to the parties 
interested or the nature of the property was directed, as the 
statements I have just referred to had been made — that all the 
necessary parties were before the Court, and that they consented 
to a sale. His Honour, therefore, not having had any application 
made to him to direct an enquiry, but, on the contrary, having 
been told that such an enquiry was unnecessary, made an order 
for the sale of the property ; and this having been done, the usual 

(1) L.B. 10 Eq. 346 (8) L.E. 20 Eq. 688. 

(2) 9 W.E. 180. (4) L.E. 11 Eq. 218. 
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stepB were taken to cany it into effect. Bef ore^ however^ the 1885. 
sale wa3 effected^ the Gomoiercial Bankj who held a mortgage McLban 
oyer the share of one of the parties before the Court, through hodoes. 
their solicitor gave notice to the Master in Equity of their interest MaHin 0. J. 
in the property, but notwithstanding this the sale was proceeded 
with. After the sale had taken place an abstract of title was 
delivered in due course to the purchasers, in which nothing was 
said of the bank's interest in the property, and no notice what- 
eyer was taken of the bank's right and title. The solicitors of the 
purchasers took many objections, amongst others that the bank 
were not bound by the decree ordering a sale, as they had not 
been made parties to the suit. Then an application was made to 
tiie Primary Judge that the bank should be ordered to concur in 
the sale and subsequent conveyance. Before matters had arrived 
at that stage, the bank's solicitor wrote to the plaintiffs, stating 
that the bank would concur in the conveyance, if they received 
a certain sum — 8000Z. — ^in payment of the mortgage to them, 
but making no direct waiver of their claim to have the sale set 
aside. This offer was refused, and the application having been 
made to the Primary Judge, his Honour directed, by an order 
dated 10th February last, that the bank should join in the con- 
veyance and pay the costs of the application. 

It is this order which is now appealed from by the bank, and the 
grounds of appeal are to be gathered from the 12th section of the 
PartUian Act (1), which is the same as section 9 of the Eng- 
lish Act, 31 & 32 Vic, c. 40. 

[His Honoub then read the section.] 

It was contended that under that section the proper course to 
take was, first, to direct enquiries to be made as to the nature of 
the property and the persons interested therein ; and then that 
notice should be given to all persons in any way interested 
to come in and attend the proceedings, if they wished, before the 
final order was made. This, no doubt, is what the Legislature 
intended should be done, and is what we should require in most 
ci^es: — ^That the decree should be made after an inquiry to 
ascertain certain facts, with a view to enable the partition to be 
adopted. No doubt this course would have been pursued in the 
(1) See note (1), p. 63. 
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1886. present case if his Honour Paucett, J., had not been told that all 
McLran parties interested were before the Oonrt, and consented to a sale. 
HoDOBS ^^ enquiry was necessary to ascertain what had already been 
Martin C.J. admitted. It now, however, turns out that parties who are 
interested in the property were not before the Court at the time 
the order was made. How can they be bound by it, when they 
have not had any opportunity of being heard in opposition to it f 
I am clearly of opinion that the bank cannot be bound 
by an order for sale made under these circumstances. When it 
is discovered that persons who are interested in the matter have 
had no notice of any intention to apply for an order for sale, 
they cannot be bound by it, as the Legislature clearly intended 
that they should have such notice ; but when all parties have 
had such notice, a sale may be ordered in spite of the opposition 
of some of them. The order appealed from proceeds on the 
footing that the bank were not entitled to notice, and were in the 
position of wrongdoers, and so directs them to pay the costs of 
the application. I am of opinion that this order cannot stand. 
The whole matter should have been re-opened, and the hand of 
the Court stayed when the mortgage to the bank was discovered, 
in order that the bank might have an opportunity of being heard 
in opposition to the sale, although they might not have succeeded 
in their opposition. Under these circumstances, in my opinion 
the appeal must be allowed, and the order appealed from set 
aside. 

Fauceti J. Faucbtt, J. It seems to me that the true meaning of the 12th 
section of the Partition Act (1) has been overlooked in the aigu- 
ment. In my opinion, that section contemplates suits of a 
hostile character — such as suits to force a sale against people 
objecting to it. But the steps pointed out in that section are not 
necessary in a friendly suit, when it appears from the pleadings 
and affidavits that the parties concerned are before the Conrt^ 
and the nature of the property also is mentioned, as was the case 
when this suit came on before me. To direct any further enquiry 
under such circumstances as these would be a great waste of 
time and money. Our Equity Act contains provisions intended 
(1) See note (1), p. 68. 
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1885. 



McLban 

V, 

Hodges. 



to get rid of some^ at leasts of those absurd and useless enquiries^ 
which were commonly directed under the old system of procedure ; 
especially by enabling the judge to make all enquiries himself in 
Courts instead of being obliged to refer them to the master^ FaucettJ. 
and thus save much time and expense. That course was taken 
by me in the present case^ and I still think it was the right one. 
If the plaintiff and defendant^ in an action at Common Law^ 
agreed that a verdict should be given for £500, would the judge 
he obliged to direct the jury to enquire whether that amount was 
sufficient f But like all orders and decrees of the Court, the 
present one was taken at the risk of the parties who asked for it, 
and if it turns out that parties interested in the subject matter of 
the suit have not been served with notice of the proceedings, they 
mnst be allowed to come in and state any objections they may 
have to the order asked for. If any of the original parties to the 
suit knew of the mortgage to the bank, there certainly was a mis- 
leading of the Court, done inadvertently, no doubt ; but as soon 
as it was discovered that the bank had an interest in the 
property, the proper course would have been to make them parties 
and give them an opportunity of showing cause against the sale* 
It appears, however, that the abstract of title was sent to the 
purchaser's solicitors without any mention in it of the bank's 
interest, although this interest had previously been made known 
to the plaintiffs. How this occurred I am unable to understand. 
That omission might be a ground for the purchaser to take 
advantage of, in order to set the sale aside ; but whether it 
would be sufficient to get rid of the sale altogether, is a question 
I need not now decide, as the matter may come before the Court 
again. It would have been better if this motion had been post- 
poned till it had been seen whether specific performance of the 
sale could have been enforced, and if it had been decided that it 
could not, the present motion would have been unnecessary. 
This proceeding is, in fact, only calculated to put all parties 
to further expense, for section 5 of the Partition Act (1) shows 
that the bank, who do not claim to have an interest in more than 
two-fifths, at the outside, of the property, must have been 
compelled to submit to a sale ; and therefore, if they had been 

(1) 41 Vic. No. 17. 
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1885. 



McLban 

V, 
HODOBS. 



made parties to the original suit, they could have offered no sub- 
stantial opposition to the sale^ except perhaps under some section 
of the Insolvent Acts of which I am not aware, and which has not 
Faucett J. been mentioned during the argument. So the state of afb^irs now 
is this, that, by a mere informality, the owners of the property 
may be put to the expense of another sale, and delayed in gettiag 
their shares of the proceeds of the land, although the present sale 
is stated on affidavit to be an advantageous one. Under these 
circumstances, I feel great difficulty in disturbing the order of his 
Honour the Primary Judge, except that part of it which orders 
the bank to pay costs. I certainly think they should not be 
ordered to pay costs. 



Inne* J. SiE G. Inkss, J. We have nothing whatever to do with the 
consequences of the order ; and after a close consideration of the 
language of the 12th section, I have come to the same con- 
clusion as the rest of the Court, that it is not correct. The 
decree made by Faucett, J., was a proper one. The Act makes 
such enquiries as to the nature of the property and the persons 
interested therein as the Court may think fit, a condition 
precedent to such a decree ; but the Court is in no way com- 
pelled to remit these inquiries to one of its officers, instead of 
making them there and then. His Honour the Acting Primary 
Judge having made these inquiries himself, ordered a sale of the 
property in question. 

So far all that was done was perfectly correct; but after 
the decree an altogether different state of circumstances arose ; 
which, however, was entirely provided for by section 12 of 
the Partition Act, which directs service of notice of such decrees 
and orders on persons interested, and gives them an 
opportunity of coming in to state any objections they may 
have. Now, this course was not taken in the present case, and 
on that ground I am of opinion that the appellant bank must 
succeed. Going on with the sale after notice of the bank's 
interest in the property was clearly wrongful, and the sale must 
be absolutely set aside. The state of things to which the present 
order of the Court remits the case is that immediately following 
the decree of his Honour the Acting Primary Judge. Notice of 
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fliat decree must be served upon the mortgagees, and an ^^^' 
opportnnity given to them of being heard and making any MgLban 
objections they may have to the order for sale, whatever the hodom. 
effect of sach objections may be. Were the effect of the decree /»»«# j. 
of 10th March, 1884, not to be suspended in this way, the 
appellant bank would be deprived of the benefit of these words 
of the 12th section of the Partition Act : — " All persons who, if 
this Act had not been passed, would have been necessary parties 
to the suit, shall be served with notice of this decree or order on 
the hearing. . . . And all such persons shall have liberty to 
attend the proceedings, and any such person may, within a time 
limited by general orders, apply to the Court to add to the decree 
or order.'* If we are to give any meaning at all to these words, 
we cannot uphold the order appealed from, and it must therefore 
be set aside. 

Appeal maintained, and the order 
appealed from set amde, Oosts 
both of the appeal and of that 
order to be paid by the official 
assignee. Costs of the plaintiffs 
conducting the sale to be paid 
out of the estate. 

Solicitors for the appellant bank : Oape Sf Kent. 

Solicitors for the respondent : Heron Sf Smith. 

Solicitors for the plaintiffs in charge of the sale : Jones ^ Jones. 



HOLLANDER v. ATKINSON and Others. F. C. 

Partnerahip — Specific performoTiee — AcU of part performance — Deed, 

Specific performance of a contract will be granted on the ground of part per- ; 

formance only where the acts relied on as port performance take place after the ^^^'^^iP^' 

time the verbal agreement was to come into operation ; so that the acts can be and 

treated as eridence of an existing agreement, and can only be accounted for on Innes J. 
the ground that there was an agreement in eziBtence at the time they were 
done. 

N.8.W.B., Vol. VU, E<i. Q 
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1885. A.> one of the four defendants, k„ F., G,, and W., snooeMfolly tendered to the 

-— Govemment of N. S. Wales for the right to advertiee on the railways and 

tram-cars rtmning in the colony ; and it was agreed about the 6th or 7th of 
Atximson. November, 1883, between the plaintiff and the defendants that the contract 
which would follow from the acceptance of A/s tender should be carried on by 
them as partners on certain terms as to the management of the businesB, and 
supplying the capital, &c. It was also agreed that full particulars should be 
furnished by F. and G. to M., a solicitor, to prepare a formal deed of partner^ 
ship. Some days afterwards all the parties except F. met in Sydney to arrange 
the final details, and on 28th November the plaintiif , by a memo, in writing, 
agreed to take certain offices for the partnership. The deed of partnership 
having been prepared, the plaintiffs. A., G., and W., went to the Crown 
Solicitor's office to sign the contract with the Government ; but the contract 
was then signed only by A. and G., and on the same day the deed was executed 
by the plaintiff. A., W., and G., F. afterwards refusing to sign it. This deed, 
executed on the 6th December, 1888, declares that the persons named should be 
and become partners as and from 1st January, 1884 ; and on 12th December, 
1888, M. gave the plaintiff notice that F. refused to enter the partnership, while 
after this the defendants, F., A., and G., refused to allow the plaintiff or W. to 
have any benefit from or interest in the business which they are still carrying 
on, although before the 1st of January, 1884, the plaintiff had taken offices for 
the business, and had canvassed for orders. 

Held by the Court (reversing the decree of the Primary Judge), that specific 
performance of the agreement could not be granted ; as no act done before an 
agreement can come into effect can be treated as part performance thereof ; and 
also because the deed was a contract to enter into a partnership at a future 
date. 

Dependants appeal from a decree of Sir W. Manning, P. J., 
of Sth December, 1884. The facts are fully set out in the judg- 
ment of the Court. The argument came on before the Pull 
Court (Mabtin, C.J. ; Paucbtt, J., and Innbs, J.), on 24th and 
25th February, 1885. 

Darley, Q.C., and Knox, for the appellants, Atkinson and 
Gibson. The plaintifE here seeks either that he may be declared 
a partner, or that specific performance of the agreement be 
decreed. To obtain the first form of relief he must show that 
he has attained the status of a partner ; and this he has not 
done, for there is no evidence of anything but an agreement for 
a future partnership. Under the deed he has no right of action 
against us. Suppose a man is employed as an agent at a future 
time, and before his duties commence his authority is revoked, 
could he after revocation bind his employer as his agent ? That 
is the same as the case here. 
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These acts of port performance are not sufficient grounds for • ^^86. 
decreeing specific performance. The cases of Stockery, Wedder^ Hollandbb 
Iwm (1), Scott V. Bayment (2), Ogden v. Fossick (8) show this. ATznisoK. 

In the first of these cases the articles of association of the com- 
pany were actually signed^ which was as strong an act of part 
performance as there could be. The deed declares that the 
partnership shall begin on the Ist January^ 1884^ how can any- 
thing done before that be considered as part performance of the 
agreement contained in the deedf At the most^ they could 
only be looked upon as acts of guoM-partnership. 

Great stress was laid by the Primary Judge on Gibson's 
evidence^ that on 27th November all the parties were at one. His 
Honour treated this as equivalent to an agreement for a present 
partnership ; we submit that they had only agreed to the terms 
of the draft deed then submitted to them. There is a distinction 
between an actual and a contemplated partnership : Lindley on 
PartnersJUp (4) ; Dickenson v. Valpy (5). 

Lingen for the defendant Firebrace. 

The case would have been very different if the deed had 
declared that the partnership was to begin on 1st November. 
There is a great difference between a contract o/ partnership and 
a contract /or partnership. The cases cited by the other side^ in 
the Court below, were cases where the date of the partnership 
had actually passed. But even in such cases the relief granted 
was not specific performance, but certain specific relief against 
certain particular breaches of the partnership. His Honour 
considered that signing the agreement with the Gt)vemment 
changed the position of the parties ; but part performance of a 
partnership agreement to entitle a person to a decree for specific 
performance must be something that has occurred after the 
commencement of the contract : Fry on Specific Performance (6) ; 
Scott V. Bayment (2). Firebrace states that he only told Gibson 
to enter into negotiations and not to bind him in any way j so 

(1) 8 E. & J. 393. (5) 10 B. (fc 0. per Parke> J., at p. 

(2) L.B. 7 Eq. 112. 121. 

(8) 4 D. F. & J. 426. (6) P. 260. 

(4) p. 28. 

G 2 
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^^^ that Gibson had no anthority to bind Firebrace by entering into 
HoLLAKDBs tho agreement: Hayman v. 8ha/rp (1). Another defence open 
Atkinson. ^ Firebrace is that this contract being for five years is within 
section 4 of the Statute ofFravds. The present case is not alto- 
gether nnlike Boy dell v. Drvmmond (2). The doctrine of part 
performance is confined to contracts relating to land : Britain 
V. Rossiter (3) ; Maddison v. Alderaon (4). 

Owen, Q.C., and A, H. Simpson for the respondent. The decree 
we ask for is not one for specific performance of the agreement^ 
bnt one declaring our status as a partner and an injunction pre- 
venting the defendants from turning us out of the partnership. 
We contend that the contract between the parties is an executed^ 
not an executory one. We do not ask the Court to superintend 
the carrying out of the partnership^ but assuming that we are 
entitled to the status of partners we are entitled to such an 
injunction^ the form of the prayer for which is the same as that 
in Hall v. Hall (5). This prayer gets rid of the difficulty gene- 
rally felt by the Courts as it is not asked to supervise the part- 
nership. The Court has nothing to do with the consequences of 
the injunction. The principle laid down in Fairthome v. Weston 
{6) supports this argument^ although the &u3ts of that case were 
different. Had the Court not this power^ any defendant^ if 
fraudulently inclined^ could get rid of or ruin his partner: Ztnd- 
ley on Partnership (7). The nature of the present partnership 
distinguishes this case from those cited on the other side. They 
are all cases of general partnership ; but the agreement here is 
nothing more than a memorandum of the terms upon which a 
particular contract with the Grovemment is to be carried out. 

The Primary Judge did not decide the case on the ground of 
part performance^ but upon that of fraud. Mr. Macnamara^ the 
solicitor for the appellants, shortly before the signing of the 
contract with the Grovemment advised that it should be in the 
names of Atkinson Firebrace, and Gibson only ; and on Wright's 

(1) L. R. 19 Eq. 108. (6) 12 Beav. 414. 

(2) 11 East 142. (6) 8 Ha. at p. 391. 
(8) L. B. 11 Q. B. D. 128. (7) P. 566. 



(4) L. B. 8 App. Ca. at p. 474. 
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objecting to this course^ Macnamara said it would make no 
difference if the other names appeared in the deed of partnership. Hollandbb 
Having obtained the contract in the names of three only, by Atkinson. 
means of snch a statement, they cannot tnrn round and say that 
we are not their partners in the contract ; and the deed can only 
be regarded as evidence of the terms of the partnership. This 
partnership has been carried on by the three who signed the con- 
tract, and there has been no breaking off, as there was in the 
cases cited against us ; in none of which cases either was there 
any suggestion of fraud. The principle laid down in Meatier v. 
Gillespie (1), Ghib v. Grant (2), and Pember v. Mathers (3) is 
general enough to cover the present, though they were decided 
on the Statute of Frauds. They are all based on the principle 
that a man shall not be allowed to take advantage of his own 
fraud. 

The correspondence shows that Gibson had ample authority 
to bind Pirebrace by signing the contract. How then can it be 
said that the Statute of Frauds applies : Lindley on Partnership 
(4). They also referred to Fry on Specific Performance (5) ; 
Baxter v. Grant (6), Lvndley on Partnership (7). 



Barley and Lingen in reply. 



Cur, ado. vult. 



On August 27, the judgment of the Court (Mabtin, C,J., ^h^. 27. 
Paucitt and Innes, JJ.), was delivered by — 

Faqcett, J. This is an appeal against a decree of his Honour Vaucett J 
the Primary Judge granting in effect specific performance of an 
agreement to enter into a partnership. In the commencement 
of the statement of claim it is mentioned that there had been an 
agreement made in Melbourne between the plaintiff and three of 
the defendants — Pirebrace, Gibson, and Wright — ^to the effect 
that they should tender to the Government of this colony for the 
right to advertise on the railways and tramcars running in the 



(1) 11 Ves. at pp. 627, ft 

(2) 14 Ves. at p. 626. 
(8) 1 Bro, CO. at p. 54. 
(4) P. 90. 



(5) P. 641. 

(6) 1 De G. & Son, 173. 

(7) Pp. 764, 1067. 
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1885. colony^ and for the right to open book-stalls at the yarions rail- 
H0L1.AKDBB way stations in the colony^ and that if they succeeded in their 
Atkinson. ^^^^^^ ^^^7 should carry on such business as partners. It is stated 
Faucett J. that a tender was accordingly made^ but was not accepted by 
the Government. That agreement consequently came to 
nothing j and it is introduced as merely introductory to the sub- 
sequent proceedings. The statement of claim then sets out 
another agreement^ in reference to which— adopting the pladntifi's 
case — ^the facts are these : At the time the former tender was 
made the defendant Atkinson also tendered for the right to 
advertise and open book-stalls at the railway stations^ and for 
the right to advertise on the tramcars^ and his tender was 
accepted. Certain negotiations then took place with Atkinsonj 
and it was eventually agreed between the plaintifE and the four 
defendants that the contract which would follow from the accep- 
tance of Atkinson's tender should be carried on by them as 
partners^ on certain terms and conditions ; amongst others^ that 
the practical management and working of the business should be 
carried on by Atkinson, the plaintiff^ and Wright; and that 
Firebrace and Gibson, who carried on business together in Mel- 
bourne, and supplied the capital, should be sleeping partners. It 
was also agreed that full particulars of the agreement should be 
furnished by Firebrace and Gibson to Mr. Macnamara, a solicitor, 
of Sydney, that he might prepare a formal deed of partnership. 
This agreement is said to have been made in Melbourne about the 
6th or 7th November, 1883. Some days after, by arrangement, all 
the parties, except Mr. Firebrace, went to Sydney to settle the first 
details, and to executethedeedof partnership. It was subsequently 
agreed that Atkinson should act as general manager of the 
business, and that the plaintifE should act as manager of the 
book-stalls, and should generally promote the success of the 
business. On the 28th of November the plaintiff, by a memo, in 
writing, agreed to take certain offices for the partnership. This 
is said to have been done with the approval of Atkinson, Gibson, 
and Wright, who were in Sydney ; and I take it that Firebrace, 
who was in Melbourne, was kept informed by his partner Gibson 
of what was done, and assented to it ; for ina telegram from him 
to A. Hollander, he says : — *' Letter from Gibson ; business satiB- 



VOL VT.] CASES IN BQUITT. 75 

fiwtorily settled ; now at work." I am further quite disposed ^^' 
to agree with his Honour the Primary Judge in thinking that Hollandbb 
Gibson had authority from Pirebrace to settle in Sydney any ATroffeoK. 
details of the agreement. Whether or not he had also authority FatteeH J. 
to execute the deed of partnership for him is^ I think^ immaterial^ 
as it was never executed for him or by him. 

So far^ without going through the evidence^ I agree with his 
Honour the Primary Judge in thinking that about this period the 
plaintiff and the four defendants were all '^ at one ;'^ that they had 
agreed to form a partnership for the purpose of carrying out the 
contract with the Grovemment. I would think also with him^ that 
it ¥ra8 one of the terms of the agreement that the contracts should 
be taken out in the names of the five*-*such^ certainly^ was taken 
down by Mr. Macnamara^ in Melbourne^ as part of his instructions 
for preparing the deed of partnership. Assuming^ then^ that such 
an agreement for a partnership was come to, and that Firebrace 
was a consenting party^ it is clear that the terms of such agree- 
ment, in accordance with what was arranged in Melbourne, and 
finally settled as to some details, are contained in the deed pre- 
pared by Mr. Macnamara. Indeed, the plaintiff relies on that 
deed, and asks that its terms should be carried out — ^that, in fact, 
it should be specifically performed. The deed of partnership 
having been prepared by Mr. Macnamara, the plaintiff, Atkin- 
son, Wright, and Gibson went, on the 6th December, 1883, to the 
Crown Solicitor's office ; but instead of all the intending partners 
signing the contract with the Grovernment, it was then signed 
only by Atkinson and G-ibson. Subsequently it was signed by 
Firebrace. This is said to have been done at the instance of 
Mr. Macnamara, who said that it made no difference so long as 
they all signed the deed of partnership. Possibly, also, it may 
have been caused by the fact of Gibson and Firebrace having 
purchased from Atkinson two and a-half shares in the contract, 
while Atkinson retained one and a-half for himself, as shown by the 
documents of November 7 and November 8. Immediately after 
the contract was signed by Atkinson and Gibson, and on the 
same day, the deed of partnership was executed in Mr. Coonan's 
office by the four who were in Sydney ; Firebrace afterwards 
refused to sign the deed, and still refuses. And the three who 
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^^^' Signed the Government contract — ^Atkinson, Pirebrace, and 

HoLLANDSB Gibson — are carrying it out^ and refuse to allow the plaintiff or 

Atkinson. Wright to interfere, or to have any benefit under it. The plain- 

Faucett J. tiff now asks that he may be declared a partner in the business 

as carried on, and on the terms contained in the deed ; and his 

Honour has decreed to that effect. 

Whether the three who signed the contract with the Govern- 
ment are to be considered as having signed it for all or not, is 
not at present important, as the plaintiff submitted to that 
course, and, moreover, it was stated in the deed that the contract 
was signed by the three, and that the partnership was proved 
for the purpose of carrying out the contract. Now, on the face 
of the deed, on which, as I have said, the plaintiff relies as con- 
taining all the terms of the agreement, several objections present 
themselves in the plaintifPs way. First, the deed which was 
executed by the four on the 6th December, 1883, says that the 
persons named shall be and become partners for three and a-half 
years, to be computed from the 1st January, 1884. The agree- 
ment was thus for a future partnership, not to commence till the 
date mentioned. But on the 12th December Mr. Macnamara gpves 
the plaintiff notice that Firebrace '^ distinctly refuses to enter 
into the proposed partnership,'^ and, as I have said. Fire- 
brace has ever since refused. Now, as a general rule, the Court 
will not enforce a contract to form and enter into a partnership : 
Fry on Spec, Perf. (1) ; Idnd. on Part. (2). Secondly, the 
seventeenth article of the deed provides that Atkinson shall 
(subject to the control of the majority of the partners) have the 
management, working, improvement, development, and superin- 
tendence of the partnership business ; that the plaintiff shall, 
under the authority of Atkinson, and subject to such control as 
aforesaid, have the management and superintendence of the 
book-stalls ; and that Wright shall devote himself to such parts 
of the co-partnership as shall be considered best for the interests 
thereof. This is an agreement for the personal service of the 
plaintiff and two of the partners ; and, as a general rule, the 
Court will not enforce such an agreement : Fry, Spec. Perf. 
(8). And as the defendants could not enforce such an agree- 
(1) Par. 441, (2) P. 347. (S) Pars 40-45, 
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ment against the plaintiff, so neither can the plaintiff enforce ^^^' 
such an agreement against the defendants. Hollandbr 

There is also an agreement on the part of the defend- Atkinson. 
ants Firebrace and Gribson, to supply the capital for the Fa/iicettJ. 
purposes of the partnership, such as the Court would not enforce. 
And as the Court would not enforce these parts of the agree- 
ment if they stood alone, so, on the other hand, it will not enforce 
the whole agreement, of which they are parts : Ogden v. Fossick 
(1). As to the first and principal objection, in Lind. on Spec. 
Peff. (2) it is said : — " Moreover, to decree specific performance 
of an agreement for a partnership at will would be nugatory, 
inasmuch as it might be dissolved the moment after the decree 
was made, and to decree specific performance of an agreement for 
a term of years would involve the superintendence of the 
partnership throughout the whole continuance of the term." To 
the same effect, Fry on Spec, Perf. (3), Oiffard, V. C, also says : 
'' I do not hesitate to say that, as a general rule, the Court will 
not decree specific performance of a contract to perform and carry 
on a partnership. There may be exceptions, but very limited 
exceptions, to that rule, such for instance as the Court going the 
length of decreeing the executing of a deed'' : Scott v. Bay ment 
(4). As the first objection, taken broadly, would embrace the 
others, I shall not dwell on the latter. 

The general rule being thus clear, his Honour the Primary 
Judge has decided the case on the ground of part performance ; 
and I cannot see any other ground on which the decree he has 
made could be founded. And here I may say that I have been 
anxious if possible to support his decree, as I think — as he 
evidently thinks — that the plaintiff, who was really the originator 
of the business, has been very badly treated. The question, 
however, now is, whether the decree can be supported on the 
ground of part performance. What, then, does part performance 
in such a case mean ? Does it mean part performance of the 
agreement to enter into a future partnership ? Or does it mean 
part performance of the business of the partnership, which it has 
been agreed that the parties should enter into — ^in other words, 

(1) 4 W.P. & J. 426. (3) P. 116. 

(2) Par. 641. (4) L.R. 7 Eq. 112. 
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^^^- the actual cominencement of the baniuess of the partnership? 

HoLLANDBB Tho acts rolied on as part performance are the taking of the 
Atkinson. 0^066 ^or the partnership^ which^ according to the agreement for 
Faucett J. a lease of the premises, took place on or about the 28th November, 
the buying of account books, &c,, and the canvassing for 
advertisements ; all of which acts took place before the contract 
vnth the Government was signed — ^there may, indeed, have been 
some canvassing between that date and the 12th December. 
Holding that these acts were part performance of the agreement 
to enter into a partnership, his Honour further holds that it was 
part of the agreement that the contract with the Government 
should be signed by all the five, which is certainly in accordance 
with Mr. Macnamara's theory of the instructions given to tim in 
Melbourne, and, as I understand him, that the three who sigfned 
it must be treated as having signed as trustees for the firm. He 
then holds that such signing of the contract was an act of part 
performance of the agreement to enter into a partnership, 
Holding this, his Honour decides that the plaintiff and the 
defendants had, by such part performance, actually become, and 
were, in &ct, partners. This, as I take it, can only mean that 
they were partners under a verbal agreement to enter into a 
partnership, which, according to the plaintifPs own case, and the 
terms of the deed on which he relies, had not conmienced when 
these acts were performed, and was not to commence till the 1st 
of January, 1884. If, indeed, the agreement had been that the 
partnership should commence immediately on signing the contract, 
or even on executing the deed of partnership, I might still have 
considerable difficulty in agreeing with his Honour's view. But 
having examined a great number of cases in which specific 
performance of a contract was granted on the ground of part 
performance, I cannot find a single instance in which the acts 
relied on as part performance did not take place after the time the 
verbal agreement was to come into operation ; so, in fact, that the 
acts could be treated as evidence of an existing agreement, and 
could only be accounted for on the ground that there was an 
agreement in existence at the time they were done. More 
especially will this be found to be the case wherever a decree was 
made for the specific performance of an agreement to enter into a 
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partnership^ whatever may have been the form of the decree. In i^^- 
Maddison v. Alderson (1), the question as to what acts did or did Hollandsb 
not constitute part performance is considered^ and several cases ATKnisoN. 
are cited, of which I shall refer to only a few. In Olerk v. Wright Faucett J. 
(2), the plaintiff agreed for the purchase of an estate from the 
defendant, but no agreement was signed. He gave orders for 
conveyances to be engrossed, and went several times to view the 
land. " When a man/' said Hardwicke, L.C., " takes possession, 
in pursuance of an a^eement, or does any act of the like naturoj 
tie Court will decree an execution of it," but the circumstances 
only of giving directions for conveyances, and going to take a 
view of the estate, he thought not sufficient. In Whaley v. 
Bagenal (3), A agreed by parol with B for the purchase of lands. 
B delivered a rent-roll, dated and altered in his own handwriting, 
and showing by the title of it that an agreement had been made 
between them for the purchase of the estate at 21 years' purchase. 
An abstract of title was also delivered with the deeds in order to 
be examined with the rent-roll. B likewise wrote letters to 
several of his creditors, informing them that he had contracted 
with A for the sale of the estate at 21 years' purchase, and sent 
the tenants to treat with A for a renewal of their leases. Still, 
on a bill being filed for specific performance, and the Statute of 
Frauds being pleaded, these circumstances, like the circumstances 
in the last case, were considered merely as preparatory to the 
completion of the contract, and not as amounting to part 
performance; and the plea was allowed. In O'Reilly v. 
Thompson (4), the agreement alleged was that, upon the plaintiff 
obtaining from a third party a release of a right to a lease claimed 
by him, the defendant would grant to the plaintiff a lease of the 
same premises on certain terms. The plaintiff did obtain a release 
from the party in question for valuable consideration. But 
nevertheless a plea of the Statute of Frauds was allowed, Eyre, 
C.B., saying : " These circumstances are not sufficient part 
performances, but they are a condition annexed, and neces- 
sary to be fulfilled by the plaintiff to enable him to call 
for an execution of the contract." (5) " Meaning, as I presume," 

(1) L.B. 8 App. Ca. 467. (4) 2 Cox 271. 

(2) 1 Atk. 18. (5) Ibid at p. 279. 

(3) 1 Bro. C. C. 845. 
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1886. gays Lord Selbome, L.C., ''that they were a condition 

Hollander precedent to the contract^ as distinguished from a part 

Atkinson, performance after a concluded contract, and in part per- 

Faucett J. formanco of it.'' (1) These cases, as well as others referred to 

in Maddiaon v, Alderaon, appear to me to support the view I have 

stated as to part performance in general. 

I shall now refer to a few cases having a direct bearing on 
agreements for a partnership. In England v. Curling (2), the 
parties agreed to become partners as ship agents, and signed, in 
initials, an agreement for a partnership. A deed was prepared 
according to the terms of the agreement, with some alterations ; 
but was never executed. They, however, commenced the busi- 
ness as partners, and carried it on for more than 10 years, when, 
differences having arisen, a bill was filed, and specific performance 
was decreed. It is not necessary to consider the special terms of 
the decree. In Hall v. Hall (3), the plaintiff and the defendant 
entered into partnership as brewers on the 20th March, 1848, on 
terms expressed in an indenture of ihat date, and carried on the 
business as partners from that time till November, 1849 — a period 
of 20 months — when there was, on the part of the defendant, '* a 
downright and absolute exclusion'' of the plaintiff from the part- 
nership business. The plaintiff filed his bill, and injunction was 
granted restraining the defendant from applying the moneys and 
effects of the co-partnership otherwise than in the ordinary busi- 
ness, and from obstructing or interfering with the plaintiff in the 
exercise and enjoyment of his rights under the partnership 
articles, the latter part of the decree having substantially the 
same effect as the decree made by his Honour in the present 
case. The last case I shall cite is Siebel v. Mosenthal (4) . In that 
case the plaintiffs carried on business in partnership as conunis- 
sion agents, and the defendant agreed to join them as a partner 
on a future day that was named, on certain terms ; and in case 
he should fail to carry out his agreement to join them on the 
day named, he agreed to lend them a certain Bum of money for a 
fixed period. On the day named the defendant refused to join 
them as a partner ; and the bill was filed to enforce the alter- 

(1) L.E. 8 App. Ca. at p 4S0. (3) 12 Beav. 414. 

(2) 8 Beav. 129. (4) 30 Beav. 371 . 
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native agreement to lend the money. The bill was dismissed ; ^^^ 
bat the case is idiportneit^ not only on account of the point Hollanoib 
actually decided^ but still more on account of some observations atdnson. 
of the Master of the* Bolls. Bef erring to the case of England Faucett J. 
V. Overling (1), the Master of the Rolls says : — '^ The Court 
considered that the question was^ not what the terms were 
on which the partnership had been originally formed^ but the 
terms by which the parties had bound themselves by acting 
together as partners.'' '^ The case/' continues the learned judge^ 
"would have been very different if it had been a bill for the 
specific performance of an agreement for a partnership which 
had never been acted on" (2). Again he says : — " It is true that 
great loss may have been sustained by the plaintiff by the refusal 
of the defendant to perform the agreement. They may have 
taken offices, engaged clerks, and purchased goods for carrying 
on the business upon the faith of defendant's promise to join or 
lend 10,000Z. to them ; but if so, an action at law and a jury 
must ascertain the amount of the damages" (3). These last 
observations are particularly applicable to the present case, 
referring, as they do, to acts of precisely the same kind as 
those now relied on as part performance. The result of these 
authorities is, I think, clearly this, that no act done before an 
agreement is to come into effect and operative can be treated as 
part performance of that agreement; indeed, it is difficult to 
conceive how it could be otherwise. The • taking of offices, the 
purchasing of account books and voucher forms, and even the 
canvassing for advertisements, mentioned in this case, however 
wise and prudent if a partnership should be afterwards com- 
menced, are merely acts preparatory to the carrying out of the 
agreement to form a partnership, and can in no sense be 
considered as part performance of the agreement, which was not 
to take effect till the 1st January, 1884 ; they are not acts of 
a partnership, which was not, in fact, in existence when they 
took place, and therefore cannot be treated as part performance 
of the agreement to enter into a partnership at a future date. 
Neither, in my opinion, can the signing of the contract with the 

(1) 8 Beav. 129. (2) 80 Bear, at p. 871. 

(8) Ibid at p. 875. 
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188S. Qoyemment be considered as part perf ormanoe of the agreemeiit» 
fioLLAKDEB Tho agreement, according to the deed — ^whicb contains the terms 
Atkinson. ^^ *^® verbal agreement relied on — is to form a partnership for 
JVwcett J« the purpose of carrying out the contract. The signing of the 
contract is a preliminary— a condition precedent to the forming 
of a partnership, which is to commence after the contract was 
signed, and which, in &ct, rests on the contract as its foundation ; 
and it is manifestly so treated in the deed* For the reasons thus 
given I am of opinion that the decree of his Honour the Primary 
Judge cannot be supported. The plaintiff's claim must, there- 
fore, be dismissed with costs. 

Solicitors for appellants : Macnama/ra Sf Norton. 
Solicitor for defendant Firebrace : W. A, Manning. 
Solicitor for other defendants : D. L. Levy. 



P. J. BARTON V. BANK OP N.S. WALES. 



Mortgage — Security — Ahtolute conveyance — Power of hank to hold land — Bank qf 

Aug. 24, 25. 2f.flf. w. Act of 1860, «. 2 ^ 12— Act of 1864, s. 2. 

' * W.B., in 1874, being indebted to the defendant bank to tbe extent of 
7231. 12«, lOd., conveyed to them absolutely certain land in BatisCaction of 40QL 
of that sum, on the same date writing the foUowing letter, dictated by the 
bank : — " In consideration of the Bank of N.S.W. refraining to enforce payment 
of the sum of 7232. 13s. lOd., now owing by me to the bank, and of the bank 
taking a conveyance of ... . land • s « % , . in part payment of the said debt, 
I hereby engage, in the event of my means improving, and my estate realising 
better than I anticipate, to pay to the said bank the difference between my 
debt and the value of the land referred to." No farther payment of principal 
or interest was ever made by W.B., who died intestate in 1881, and no entry of 
400^ was credited in the bank books to W.B.'s account, and yearly interest was 
calculated in decimals on the full amount of the debt. In 1874 the account was 
headed, "Equitable mortgage," in 1876 ''Conveyance of land, 20th July, 
1874," in 1877 "In liquidation W.B., security, conveyance of land* <20tli July, 
1874," in 1878 "Bank property account, late W.B." Since 1874 the lands in 
question have greatly increased in value, and this suit was brought by the 
administrator of W,B.'b estate for the re-conveyance of the land to him on 
payment of principal and interest to date. 
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SM^ that the letters between the parties and the bank bopka showed that the 1885. 

bank treated the full debt as still alive np to and after 1876, and that the — T ' 

:nitention of the parties was that the oonveyaiice should act as a security only. ^ 

Hdd also, that in the sense of Equity the mortgage relations must be taken Bank of 
1» have never been abandoned by the parties. «^. W . 

The bank was incorporated by Act of Parliament, which prohibited the bank 
from holding land, except for the purpose of business premises ; and " to take 
•and hold for the purpose of reimbursement only, and not for profit." 

Hdd, that the bank was prohibited from holding the land in question, and 
that the property in it remained in W.B., so as to pass to his representatives, 
4uid to entitle them to a re-conveyance on payment to the bank of the debt and 
interest to date. 

This case was heard before his Honour the Primary Judge, 
on the 24th and 25th of August. All the facts are fully set 
out in the judgment, sq tl^at it is necessary only to set out the 
•chief sections of the Acts incorporating the bank : — 

'^ And be it enacted . . . • it shall not be lawful for the 
■said corporation to advance or lend any money upon the security 
of any lands or houses or ships, or on pledges of merchandise, 
nor to own ships ; and the said corporation shall not hold shares 
in its own stock . • • • nor invest, lay out, employ, advance, 
or embark any part of the capital or funds of the said corpora- 
tion in the purchase of any lands, houses, or other real or 
leasehold property whatsoever (save and except as herein 
specially provided) •...*': Bank of N. S. Wales Act, 1850, 
8. 2. Then follows this provision : — " And be it enacted that 
it stall be lawful for the said corporation, notwithstanding any 
statute or law to the contrary, and notwithstanding any clause 
or provision herein contained, to purchase, take, hold, and 
•enjoy to them and to their successors for any estate, term of 
years, or interest, any houses, offices, buildings, lands, and other 
hereditaments necessary or proper for the purpose of managing, 
conducting, and carrying on the affairs, concerns, and business 
of the said corporation ; and also to take and hold, until the 
same can be advantageously disposed of, for the purpose of 
reimbursement only and not for profit, any lands, houses, and 
other real estate, merchandise, and ships which may be so taken 
by the said corporation in satisfaction, liquidation, or discharge 
of any debt due to the corporation, or in security of any debt or 
liability bona fide incurred or come under previously, and not in 

H 2 
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1885. anticipation or expectation of such security, but not for any 
Babtoi/ other purposes ; and to sell, convey, assign, assure, and dispose 
BANk OF ^^ Bxicb. houses, offices, buildings, lands, hereditaments, and other 
N.S.W. j^ga^i estate, merchandise, and ships, as occasion may require :** 
Bank of N. 8. Wales Act, 1850, s. 12. This was followed by 
the Act of 1864, which, after reciting that it had been found 
finter alia) that certain of the enactments of the previous Act, 
as regards the taking of security for the protection of the opera* 
tions of the bank, were unnecessarily and inconveniently restric- 
tive, and, after extending the operations of the bank to adjacent 
colonies or elsewhere, re-enacted by section 2, that it should not 
be lawful for the bank to advance or lend any money upon the 
security of lands, houses, or ships • . . . nor to invest, lay 
out, employ, advance, or embark any part of its capital or funds 
in the purchase of lands, houses, or other real or leasehold pro- 
perty, except as therein or in the recited Act specially provided, 
goes on thus: — " Nothing in this Act or in the recited Act contained 
shall invalidate any lien acquired, or to be acquired, by the 
deposit of deeds, or any mortgage of land or other property 
taken, or to be taken, as security collateral to any bill, promissory 
note, bond, or other security, or any right, claim, or title to lands 
thence to arise, or from holding and enjoying to them, their 
successors and assigns, for any estate, term of years, or interest, 
for the purpose of reimbursement only, and not for profit, any 
land, houses, or other hereditaments, or any merchandise • • • 
or ships which may be taken by the company in satisfaction, 
liquidation, or discharge of, or in security for, any debt due, or 
to become due, to the company, or from selling or conveying the 
same, as occasion may require.'' 

Aug, 24, 25. Stephen, Q.C., and Knos^ for the plaintiff. The deed was not 
intended to take effect as an absolute conveyance, but as a mort* 
gage. The letter of the same date from W. Barton to the bank 
shews this. Where the parties to it treat a conveyance not as 
absolute for all purposes, and the debt is not all wiped out, the 
deed is regarded as a security only. Under their Act the bank 
cannot hold the land for profit. Everything done contrary 
to an Act of this kind is absolutely void : MackcTissie y» City 
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Bank (1) ; it might be different if the bank Were incorporated l^^'* 
by charter. Then^ possibly^ only the CroWn wonld be heard to ^abtoit 
object to any infraction of its provisions. The case of Campbell v* ^j^^ ojf 
Bank of N. 8. W. (2) cannot be distinguished in principle from the ¥»S*W. 
present one. The only difference is that there the land was 
mortgaged to the bank, who foreclosed. Every conveyance of 
land to the bank most be read as having the proviso in section 
12 of the Act incorporated ; so that every conveyance, however 
absolute in form, must be taken to be a mortgage. It may be 
said that the late Mr. Barton having .parted with all his interest 
in the land to the bank, we are estopped from reopening the 
transaction; but there can be no estoppel against an Act of 
Parliament : Holman v. Johnson (8). In one way the present is 
a stronger one than CornipbelVa case. There there was no 
evidence that the bank were holding the land for profit ; here it 
has been proved that lately they refused a high price for some 
of the land. We also refer to section 18 of the Bank Act; 
Colonial Bank v. Brickland (4) ; and Rich v. Ashbv/ry Carriage 

Coy. {5). 

♦ 

Barley f Q.C., and 0. J, Manning {Owen, Q.O., with them), for 
ihe bank* If this were a case of foreclosure, of course we could 
not argue it here, after the decision in Campbell's case (2) ; but 
ihe circumstances of the present one are entirely difEerent. The 
correspondence clearly shews that Mr. Barton never thought 
of the transaction as a mortgage ; and, therefore, the present 
plaintifi cannot be heard to reopen it. The bank may be doing 
an illegal thing ; but the Act does not state who is to proceed 
against them. If the Legislature at any time considers that the 
bank is holding too much land, it can interfere. There is 
-nothing in the Act which entitles a person who has sold land to 
Ihe bank to re-demand it afterwards. Suppose the bank bought 
a piece of land, intending to erect business premises upon it at 
«ome future date, but did not do so ; if the land increased in 
walue could the original vendor compel them to re-sell the land 

0) 14 S. C.R. 1. (8) Cawp. 848. 

(2) Tarleton's Beports^ p. 173. (4) Aust. L.T., ApL 14> 1883. 

(5) L.B. 9 Ex. at p. 262. 
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^^^' to him for the price they gave for it and interest ? That is tho^ 
Baxtok same as what the plaintiff is seeking to do now. The property 
Baw ow ^ ^^® ^^^^ ^^ passed to the bank^ as is shown by Ayers v. South 
N.S,W. Australian Banking Co. (1). It makes no difference for the- 
purpose of our argument that that was a case of a bank incor- 
porated by charter. The case of Campbell v. Bank of N. S- 
Wales (2) cannot affect the present one. The Court then gave 
no decision upon the question whether a plaintiff who haa 
absolutely conveyed land to the bank can come in and re-claim 
it. The Colomal Bank v. Brickland (8) is also beside the^ 
question. It was a suit for specific performance^ when the- 
Court pursued the usual course of going into all the circum-^ 
stances. That cannot be done here. 

Stephen^ in reply. 

Our. adv, vulL 

The following written judgment was delivered on the 18th of 
September : — 
Sept 18; Sir W. Manning, P.J. At the close of the arguments in thia 
2£an»ing,VJ. ^^^^ j reserved my judgment, with the intention, then stated, of 
making a full report of the facts and of my grounds of decision ;. 
not because I had any doubt that the plaintiff was entitled ta 
succeed on all the points, but on account of the value of the- 
properties immediately at stake and the great general importance 
of one of the questions involved. That question was as to the 
effect of the statutory restrictions on the capacity of the^ 
defendant bank (and other banks in like position) to hold real 
estate otherwise than ''for reimbursement only, and not for 
profit." I hazarded the remark that the banks of the colony pro- 
bably held even millions of acres on which the question might bear 
in some sense or degree j and I have reason to think that this can 
not be far from the fact, for it is known that many of the enor- 
mous pastoral estates acquired by auction purchases, and by 
aggregations of conditional purchases, have been so acquired by 
the aid of the banks, and that these estates, together with 
innumerable smaller properties of both classes, are in their 

(1) L.B. 3 P.O. at p. 558. (2) Tarleton's Keports^ p. 173. 

(8) Aust. L.T., Apl. 14, 1883. 
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lumds by way of collateral secnrities. And wherever there are 28B6; 
mortgages there may arise f orecloeureB and conveyances in satis* Babtov 
faction^ all of whiph may be affected more or less by this ques- bashc or 
tion* N.S.W. 

The snit was instituted by the plaintiff^ as administrator of the ^****^^*J« 
late William Barton^ formerly of Sydney, who died intestate in 
or about the year 1881, to redeem three parcels of land held by 
the defendant bank, under conveyance from the intestate, on pay« 
ment to the bank of 7282. 128. lOd. and interest according to the 
bank's usual rate, &c. When the suit was commenced the plain- 
tiff knew only of the cqnveyance, and he therefore framed his 
statement of clum in sole reh'ance, probably, on the effect of the 
statutory restrictions. But within a few days before the hearing 
he discovered amongst the intestate's papers the original bank 
letters of 80th March, 1874, and 22nd September, 1876, and 
copies which the intestate had made and preserved of his letters 
of 9th April, 1874, and 27th September, 1876, and of the docu- 
ments of 20th July, 1874, which I shall set presently out ; and on 
making such discovery, he applied for and obtained leave to 
amend his claim. The plaintiff's allegations and charges, as the 
statement of the claim now stands, are as follows : — ^That on the 
20th July, 1874, the late Mr. Barton, by deed of that date, con- 
veyed to the defendants three parcels of land, consisting of 145 
acres, on George's Eiver, near Sydney, lying between M'Caffery's, 
Tyril's and Townson's grants; 7 acres 17 perches, in the parish 
of Field of Mars, near Sydney, bounded by Critchley's, Good- 
win's, and other grants, and by a road ; and 50 acres on Mosquito 
Island, in the Hunter River, bounded by Beveridge's grant and 
the main channel and Mosquito branch of the Biver Hunter» 
(Amendment)—'' That this indenture was intended by the parties 
to operate by way of security only for a debt of 723Z, 12«. lOd., 
and not otherwise ; and that it was so treated by the defendants 
in the subsequent dealings with the said William Barton." That 
the plaintiff, as administrator to his estate, is entitled to redeem 
the said lands, notwithstanding the terms of the indenture. That 
the lands first mentioned have greatly increased in value, and are 
now worth at least 10,000Z.; and that the defendants have lately 
caused those lands to be surveyed and subdivided with a view to 
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18^* sale. The claim then charged (in reference to the bank's Acts 

Babtok of Parliament), that if this Conrt should be of opinion that the 

BAinc or indenture was intended to operate as an absolnte conveyance, yet 

K.8.W« that the defendants " hold and are about to dispose of the lands 

JTonmn^, .J. j^^ profit and not by way of reimbursement only," and that they 

should be restrained from selling or disposing of the same to any 

one but the plaintiff as such administrator, upon being fully 

reimbursed by him. 

The defendants' statement of defence traversed the plaintiff's 
amendment, and then proceeded to allege as f oUows : That^ for 
some time previous to the execution of the indenture, the said 
William Barton had been, and he then was, indebted to the 
bank upon the security of a cash credit bond dated 21st January, 
1869, and upon the additional collateral security of an equitable 
mortgage or deposit of the deeds of the lands comprised in the 
indenture; and being so indebted, and being anxious to reduce 
his indebtedness, he requested the defendants, and they agreed, 
after having obtained a valuation of the said lands, to accept £rom 
him an absolute conveyance of them in satisfaction and discharge 
of the sum of 400Z., portion of his said indebtedness, such sum 
being named as the then outside value of the said lands, but that 
as a matter of fact they had then very little, if any, market 
value ; and that in accordance with that request and agreement, 
and not otherwise, the conveyance was executed. The defence 
then alleged that, " immediately upon the execution of the 
conveyance, the defendants credited the account of the said 
William Barton in their books as and with a payment of the 
sum of 400Z., and the said account was always subsequently 
created as an acknowledgment of an actual cash payment and a 
receipt or release for such amount given by the defendants." It 
then alleged that the said William Barton died many years ago 
indebted to the defendants in a sum of money which, with 
interest thereon, is still due to them ; but no claim was made by 
Tiim in his lifetime, or by any person since his death, to have the 
indenture of conveyance treated as a mortgage only, until 
immediately before the filing of the statement of claim herein. 
The defendants thereupon submitted that under the circumstances 
mentioned the said William Barton did not retain, or desire to 
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retain^ any equity in the lands^ and tliat upon the execution of ^885. 
the conveyance all interest, legal aq^i equitable, passed, and was Babton 
intended to pass, from Him to the defendants ; and that his 3^^ ^^ 
administrator cannot have any further or better equity than the ^.S^W. 
person through whom he claims ; and, therefore, the defendants ■w»»»»i7iP'J» 
<»nnot be called upon to submit to a suit for redemption* The 
statement of defence does not deny the plaintiff's charge that 
the defendants ''hold and are about to dispose of the lands 
for profit, and not by way of reimbursement only/' 

Upon these pleadings, and the evidence, various questions 
arise, which may be stated as f ollows :— 1 st. Whether the 
conveyance was or was not, as a matter of fact, intended by the 
parties to operate only by way of security for the debt of 723 i. 
12s. 10c2. and interest? 2nd. Whether the Court will not, upon 
the &cts proved, impute and declare a continuance of the 
mortgage relation, notwithstanding the absolute terms of the 
conveyance ? 3rd. Whether the defendants' deed of settlement 
and Acts of Parliament do not, by prohibiting the holding of 
lands by the company for profit or otherwise than for reimburse- 
ment only, give to the plaintiff a consequential right to redeem, 
on full reimbursement, so long as the lands remain in the hands 
of the bank, whatever may have been the terms of the conveyance 
or the actual intention of the parties f 

The cause was heard before me on the 25th and 26th August, 
Mr. Stephen, Q.C.^ and Mr. Ejqox being counsel for the plaintiff^ 
and Mr. Darley, Q.C.> Mr. Owen, Q.C., and Mr. C. J. Manning 
for the defendants. The evidence given was in some respects 
very imperfect, owing partially to the lapse of time and the 
death of Mr. Barton, and to the absence in Western Australia of 
the principal bank officer, by whom the arrangement of July 
'20th, 1874, was made* The following facts were proved or 
admitted: — ^The late Mr. Barton was the original grantee by 
purchase of old dates (1852 and 1853) of the several parcels of 
land in question. He had, long prior to 1874, been a customer 
of the defendant bank in Sydney, and on the 21st January, 
1869, he executed in its favour a cash credit bond for 600Z., and 
'deposited the grants of these lands by way of equitable mortgage 
as collateral security. Under this credit he became indebted to 
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^^* the bank in a smn wldcli amounted at the time of the bank's 
BiBToir half-yearly balance in March^ 1874^ to 680Z. and some interest^ 
Bam of ^l^ch interest brought his debt up to 7232. 128. lOd. on the 20th 
K.S.W. July Qf that year. On the 80th of March the defendants' acting- 
ann ng;pj. manager in Sydney wrote to him, at Brisbane^ as follows :— 
" Dear- Sir, — ^Not having any remittance from yon, I am compelled 
to remind yon again that last half-year's interest remains unpaid, 
and another half-year to Slst faUs due to-morrow. It is time,, 
under the circumstances, that you executed a proper mortgage to* 
the bank, unless you can arrange to release your properties by 
payment of your debt. Let me know, if you please, by return of" 
post, what your prospects are. — ^Yours, &c., R. E. A. Wilkihsoh.''' 
At this time Mr. Barton had retired from business, and was in 
rery advanced years and reduced circumstances, and was resident 
with a member of his family at Brisbane, whence he did not 
return to Sydney until 1878. On the 9th of the following month 
he replied in the following terms . — " Dear Sir, — Tour letter,, 
dated Brisbane, 80th March, has been delivered. • • • I aia 
quite ready to execute a mortgage of the three portions of land 
over which the bank has security; or to convey the same in fee.. 
These lands were purchased of the Crown 20 years ago, and 
have, no doubt, greatly increased in value since that time, The- 
projected railway to lUawarra passes through or contiguous Uy 
the 145 acres ; and the 50 acres at Hunter Biver have a mile- 
and a-half of water frontage to that river and to the Mosquito 
Creek. It is divided from Bullock Island by a channel of the 
Hunter River, on which island land has been recently sold for 
upward of 700Z. per acre. I am out of business and have no 
property ; therefore it will be impossible for me to pay present 
or future interest. In fact, I am here, at nearly 80 years of age, 
dependent upon my relations for my support. I have been a 
customer of the bank from the commencement of the charter.. 
Under these circumstances, I submit that the bank relieve me 
from further liabilities by taking a conveyance of these portions 
of land for the debit." It will be seen that Mr. Barton proposed 
a conveyance to the bank of all the lands, in discharge of the 
entire liability, and not for any reduction of his account, as 
purported by the conveyance afterwards procured. No evidence 
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was given of any correspondence or commonication with Mr, ^^^> 
Barton after that letter, nor was any explanation given of how B^stok 
the very different arrangement of 20th July was brought about. ^^^ ot 
But it was shown that during the interval the bank obtained N^-^« 
valuations of the lands respectively, which were stated to have **''"**^'* 
given an aggregate value of 4002. The valuations were no^ 
admitted in evidence, being unsupported by any sworn testimony, 
and the particulars therefore did not appear. It was not shown 
that Mr. Barton was in any way a party to them. Nor was there 
any evidence given by either party of the actual value of the 
lands, or any of them, at the time; nor was the principal of 
valuation shown — ^that is to say, whether on the basis of open 
sale and purchase at full value, or of security to a bank ; but it 
was stated by one witness that the lands had no definite, but 
only a prospective, value in 1874. At the time of the hearing, 
evidence was given that the 145 acres on George's Biver are 
now worth 10,000Z. in a block, and that the bank's general 
manager had lately, in the course of negotiations for a sale, 
named 702. an acre (10,150Z.) as a price for which he might 
entertain an offer. The present values of the other lands were 
not stated. Between 9th April and 20th July the deed and 
letter of 20th July were prepared in Sydney, the former by the 
bank's solicitors, and the latter either by them or by some officer 
of the bank. It was not shown whether or not Mr. Barton saw 
a draft of either, or whether he was assisted by a solicitor, but 
the contrary may be almost inferred from his letter of the 27th 
September, 1876 (infra) ^ in which he refers to having received 
the conveyance and letter from Mr. Day (who was at that time 
the bank's Brisbane manager). It might have been expected 
that some evidence would have been forthcoming from the 
bank's officers or solicitors on these matters, but it was stated 
that diligent search had been made for correspondence, and that 
none had been found. On the 20th July, the conveyance and 
letter of that date were executed and signed by Mr. Barton at 
Brisbane. The conveyance undoubtedly purports to convey the 
three parcels of land absolutely to the bank, its successors and 
assigns; but it is peculiar in some respects. It recites the 
indebtedness of Mr. Barton in 723Z. 12^. 10e2. under the cash 
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^^^' credit bond and the collateral security on deposit of the three 
Babtoh Qpown grants. It then recites as follows: — ''And whereas it 
BAinc or ^^ ^^^^ agreed by the parties that the said W. Barton shall 
N.S.W, convey to the bank the three parcels of land in manner herein- 
MamnU^,VJ^ after expressed, and that the said debt should be reduced by the 
sum of 4002/' And thereupon, '' in consideration of the premises 
and of 10«./' and without any further mention of the 4002. 
throughout the deed, Mr. Barton conveyed the land to the bank, 
its successors and assigns for ever. The usual vendors' covenants 
followed; but there is no release of the 400!., nor any receipt 
for it at the foot of the deed, nor was any form of receipt or 
acknowledgment engrossed on it ; nor was the bank an executing 
party, so as to be bound by the recital as to the 400Z. reduction 
of the debt, as Mr. Barton was bound by his execution of the 
deed to an admission of the whole debt; nor, as will be seen, 
did the bank afterwards give the credit in its books. The 
contemporaneous letter, which was admitted to have been dictated 
by the bank, was as follows, — ''Sir, — ^In consideration of the 
Bank of New South Wales refraining to enforce payment of the 
sum of 72SZ. 1S«. lOd. now owing by me to the .bank, and of the 
bank taking conveyance of -145 acres of land in the parish of 
St. George, 7 acres and 17 perches in the parish of the Field of 
Mars, and 50 acres in the county of Northumberland, in part 
payment of the said debt, I hereby engage, in the event of my 
means improving, and my estate realising better than I now 
anticipate, to pay to the said bank the whole or part of the 
difEerence between my debt and the value of the land above 
referred to.*' Nothing further appears to have passed between 
the parties until the 22nd September, 1876, when the defendants' 
same acting-manager in Sydney wrote to Mr. Barton, at Brisbane, 
as follows : — " Dear Sir, — ^Tou have not paid anything off your 
indebtedness to the bank, and the matter has been outstanding 
so long that I must request that you forward us a remittance 
before the 80th instant, or I shall be compelled to enforce 
payment." At this time no credit had been given to Mr. Barton 
for the 400Z. in the bank's books ; from which fact, and from the 
tenor of the letter itself, it is plain that the demand then made 
was for the whole debt, without recognising the reduction 
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mentioned in the conveyance. To this letter Mr. Barton replied }885. 

to the acting-manager on the 27th of the same months as Babtoh 

follows: — "Dear Sir, — I have received your letter dated the binkop 

22nd instant, calling upon me for a remittance on account of my N.S.W. 

debt to the extent of my debt to the bank, and stating that, ^'*»**«^'^-^- 

upon my failing to do so, you will be compelled to enforce 

payment. In reply, I beg to direct your attention to a letter 

prepared by the bank authorities and signed by me, dated 20th 

of July, 1874, addressed to the general manager, and delivered 

by me with the conveyance to Mr. Day, whereby, ' in consideration 

of the bank taking a conveyance of the lands forming the security 

for the debt of 723Z. 13^. 10e2., and upon my engaging in the 

event of my means improving and my estate realising better than 

I then anticipated, to pay the said bank the whole or part of the 

difference between my debt and the value of the land above 

referred to. Upon these conditions the bank refrain to enforce 

payment. I regret to say that my means have not improved in 

the interval, although the lands conveyed to the bank may have 

done so, and to repeat to you that I am wholly dependent upon 

my relatives for my support." To this letter no answer appears 

to have been sent— that is to say, none had been found amongst 

Mr. Barton's papers ; and the bank officers, although they found 

and produced this letter, could find no copy or trace of an 

answer. It will be remembered that in the bank's statement of 

defence it was alleged that credit for the 400Z. had been at once 

given, and had been afterwards continued. This, however, was 

found to be a mistake, and the contrary was established. The 

bank's ledgers from 1873 to 1878 were produced, and the bank 

officer who was examined knew of no other books which would 

be material. There were half-yearly entries of Mr. Barton's 

account during those years, and in all of them the full debit is 

stated, and no credit is given. In the entry next preceding the 

20th July, 1874, the account commenced with a reference to the 

cash credit for 600Z. as of January 21st, 1869, which is followed 

by the words " Equitable mortgage " placed over the debtor and 

creditor and balance columns ; and in the subsequent entries, up 

to that immediately preceding the demand of 22nd September, 

1876, the words "Conveyance of land, 20th July, 1874," take 
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1885. the place of the words '^ Equitable mortgage/' after a like 

BAitTON reference to the cash credit ; and yearly interest is also calculated 

Bim GT (^ decimals^ from which^ as was explained^ the interest coold be 

N.8.W. made out at any time on settlement of the account) upon the fall 

Manning,VJ. ^^^^^ ^^^^ ^^^ 22nd September, 1876, the headings were 

changed, though the figures were retained. They then became^ 

on 30th September, 1876, ^'Wnu Barton, in liquidation, 2l8t 

July, 1869/* on 30th September, 1877, and 80th March, 1878, 

'' In liquidation, Wm. Barton, Security, Conveyance of land, 20tih 

July, 1874/* On September 30, 1878, the heading was "Bank 

Property, account late William Barton/* but even here the 

''Bank Property*' is set against the full debt and interest ; and 

I was given to understand that from that date the last-named 

heading has been continued. 

Such being the facts, so far as they were disclosed, the first 
question is. What was the actual intention or understanding 
of the parties f It is not possible to gather with certainty what 
either party meant by the documents of 20th July, 1874, 
which, read together, are certainly somewhat enigmaticaL 
I should judge Mr. Barton to have been despairingly submissive, 
and the object of the bank officers is not very plain; but in 
the absence of certainty as to actual intention, the Court may 
infer it from the acts done. And in arriving at a conclusion in 
that way, the two documents must be construed as one, and most 
strictly as against the party who prepared them. The conveyance 
standing alone presented the aspect of absoluteness as 
against Mr. Barton, in respect of the land ; but the concurrent 
letter was obviously intended to modify its efEect in some way in 
favour of the bank, by retaining to the bank some contingent 
advantage qualifying its absoluteness as regards the 400Z. The 
letter could not have been meant merely to preserve the bank's 
right to the balance of 323Z. 12^. 10(2., and interest, for that 
would result from the deed itself; and, moreover, there would 
not in that case have been any occasion for making a forbearance 
of the whole debt, the expressed consideration for Mr. Barton's 
agreement in that letter ; and it might also have been expected 
that the 4002. mentioned in the deed would have been named, 
instead of referring to the conveyance as having been made ''in 
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-part payment of the whole debt/^ It is also difficult to ^8^- 
understand^ consistently with absoluteness in the conveyance of Babton 
ihese lands, what could be meant by the words "in the event of ^aotc ot 
my means improving and my estate realising better than I now N.S.W. 
anticipate/' seeing that the letter was dictated to one who had ^^^^> ••'' 
just declared his great age and retirement, and his dependence^ 
and his possessing no other property than the lands in question. 
The letter must have had some other meaning, and I can see 
none which is not inconsistent with absoluteness in the convey- 
ance, on the one hand, and in the release of 400Z. on the other. 
The key to the intention is to be found partly from what has 
.already been noticed in the introductory parts of the letter, but 
<;hiefly in the engagement of Mr. Barton to pay to the bank the 
whole or part of the difference between his debt and the value of 
the lands — the word value being clearly used deliberately. The 
•effect of this was to retain to the bank its original creditor's 
rights for the full debt and future interest, less such sum as 
might at any time thereafter be ascertained to be the value of 
the lands ; which ascertainment might be by realisation, or by 
the assessment of a jury in an action upon this agreement ; and 
thus^ whilst the lands might be in the meantime unproductive^ 
the full debt would go on increasing, and might under ordinary 
circnmstances have greatly exceeded the whole value of the land^ 
.and thus have made Mr. Barton a much heavier debtor than if 
400L had been wiped out at once. In this view the land was 
clearly made a security in reference to the whole debt. Very 
probably the bank officers or solicitors may have conceived that 
the bank would be secure in the possession of the land in any 
event at a maximum of 400Z., on production of the conveyance, 
and yet desired to preserve to itself an option of recourse to the 
agreement in the letter as making the land an open security if 
more advantageous to the bank ; but this cannot be, for if the 
■conveyance were to bear the character of a security in any sense 
or degree, it must be taken to bear that character altogether, 
and for both parties. The question of intention, however, does 
not rest exclusively upon inferences from the effect of the 
-documents, for we have the bank ledgers and letter of September 
22nd, 1876, showing its own view of the transaction, and Mr^ 
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^^^- Barton's letter of the 27th of that months indicating his less, 

6A.KT0N perfect understanding. Of these the former evidence is the 

Bakk of stronger^ bnt both are inconsistent with the idea of absolute 

N.S.W. conveyance for a fixed release of 400i. In fact, the bank treated 

anmnsf, . ^j^^ ^^^ ^^^^ ^ ^^ sLUve under the cash credit^ and the^ 

conveyance as a security only^ up to and after 1876. It had 

dictated the documents^ and it thus puts its own interpretation 

upon them. For these reasons I think the intention of the 

parties must be taken to have been that the deed should be a 

security^ and not as a conveyance in part payment. 

The next question is whether the Court will not^ upon the facts, 
stated j impute and declare a continuance of the mortgage relations, 
between the parties^ notwithstanding the terms of conveyance^ 
and irrespective of what may be gathered on the actual under- 
standing of the parties. I think it must do so. The original 
relations were those of debtor and creditor^ and of mortg^qr 
and mortgagee ; and although the mortgage was equitable only» 
it expressly gave the right to a legal mortgage with a power of 
sale^ under which^ if obtained^ the bank could not have taken a 
conveyance to itself. Such being the original relations^ the 
Court will regard with jealousy a change of the mortgagee's 
position into that of absolute ownership. No doubt this may be 
done^ and may be recognised ; but it will not be readily sanctioned^ 
for the Court cannot but see that the parties are not on an equal 
footings and that the power of a mortgagee over his mortgagor 
may be too overwhelming for independent action on the part of 
the latter. It is a common axiom^ and is laid down in Coote on 
Mortgages as the first rule resulting from the authorities, " Once - 
a mortgage always a mortgage " ; and this may be regarded as . 
approximately true, and as an element in considering all this 
class of cases. In this case I think that all the facts combine to • 
show that the claim as now set up by the bank to be absolute - 
owners should not be recognised. The fact of the conveyance - 
purporting to be absolute is quite consistent with a collateral 
understanding that it should stand as a general security, and 
comparatively small signs may induce the Court to adopt the 
latter view as between persons previously in the relations of 
mortgagor and mortgagee. As already shown, the concurrent . 



VOIfc TL] CASES m BQUITX 97 

letter and sabseqnent treatment of the transaction by the baidc ^dB6« 

&YOiir that view ; and especially the demand of payment and Babton 

threat 6i proceedings in September^ 1876, which would reopeii ^^ q, 

even a f oreclosnre. Further, the circumstances under which the M'.S.W. 

conveyance was obtained are not shown to be such as to incUne ^•••*^' • * 

the Court to recognise the change of position. If indeed the 

case were made to turn upon this last point, it would be question* 

able whether it should not have been raised by pleadings 

specially directed to it ; in which case further evidence might 

have been specially sought and discovered* But as it is, I must 

say that the change of relation is by no means established to 

my satisfaction. Had the bank simiply taken a conveyance of 

the lands in effectual release of the entire debt, as offered in the 

letter of 9th April, the case would have been very different. It 

would at least have been a matter of mutual agreement, though 

between unequals. But the bank was not content to give up its 

debt for the lands, but sbbstituted, without any explanation 

being now afforded, the very different deed of July, 1874, and 

even qualified that deed by the letter of the same date. Also, it 

did not bind itself to any release of the 400Z. by any counterpart 

instrument, or by any other act of its own. All these matters 

concur to indispose the Court to recognise .the abandonment of 

the mortgage relations. 

On the last question — ^whether the bank's Acts of Parliament 
do not, by distinctly prohibiting the holding of real estate by the 
bank, otherwise than " for the purpose of reimbursement only, 
and not for profit,'^ give to the plaintiff a consequential right of 
redemption, so long as the lands continue in the hands of the 
bank f-^I can have no hesitation in pronouncing in favour of the 
])laintiff ; inasmuch as abnost the exact point has been decided 
by the Full Court on appeal in Cwmpbell v; The Bank of New 
Bouth Wales. I have studied the reasons given by the Chief 
Justice and the other Judges of Appeal, and cannot doubt that 
they govern the present case. That case did not indeed arise 
npon the same Act of Parliament, nor upon exactly identical 
statutory language, nor upon a conveyance, but on a mortgage 
after a foreclosure. But the latter distinction is immaterial, as 
the judgment took the question up at a point beyond that of the 
KJ3.WJU, VoL VL, Bq. I 
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^^^* acquisition and mode of acquisition of the land ; and the Act on 
Baptoit which I have to decide is, though not identical, sufficiently 
BAinc OF similar in its language. CaanpheU ▼• The Bank of New South 
'N.S.Wx Wales was decided on the bank*s original Act of Incorporation, 
**^' ' passed in 1850, whereas the present case turns upon the later 
Act of 1864 j the main difference between the two Acts being 
that the former did not permit of mortgages or any kind of 
security on real estate and other properties at the time of the 
original loan, and that the latter does so ; but it will be readily 
seen that the latter Act, by letting in a flood of original seouri* 
ties over real estate, made it all the more important that the 
Legislature should guard ag^ainst the abuse of this privilege, and 
ag^ainst the evil pointed out by the Chief Justice in CampbelTs 
case — ^that is to say, " the evil arising from monetary corporations 
acquiring large landed estates;'' or, it might rather be said^ 
large accumulations of landed estates. This case arises upon 
the Act of 1864, because the original loan was, by a cash-credit, 
bond, collaterally secured by an equitable mortgage. The Act 
of 1864 is a supplementary, and not a substituted Act, so thai 
both must be read together and cumulatively ; and I think it 
may add force to my rendering of the Act of 1864 to refer to 
the deed of settlement, as well as the Act of 1850 as interpreted, 
by their Honours. By the deed of settlement the company oare-^ 
fulfy confined itself to legitimate banking in all its branches, and 
authorised no purchase or tenure of real estate except for bank* 
ing-houses or premises ; and whilst it empowered the directors to 
take and accept absolutely (not by way of mortgage) in satisfaction^ 
liquidation, or discharge of any debt previously due to the oom« 
pany, any lands, houses, merchandise, ships, or any other real or 
personal property, it goes on to provide in respect of all these 
properties, whether real estate or perishable goods, that ** the 
board shall, as soon as conveniently may be, having reference to 
the risk and cost of keeping such pro{)erty and to the prospect 
of realising, in the then state of the market, the amount of the 
debts for which the same respectively were taken, or so much 
thereof as they may be reasonably expected to realise^ thereafter 
cause the same to be sold and disposed of for. the benefit of the 
company.'' Thus it will be seen that reimbursement oniy^ and 
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not profit, was contemplated by the oiigioal articles of association ; ^M. 
and that no lengthened holding of any kind of property was Babton 
contemplated, bat that all properties taken nnder this provision ^^ ^^ 
weie to be realised with all convenient speed for the single l^^S.W. 
purpose of realising the amount of the debts for which they /''^'****^'^'^* 
might have been taken, or so much thereof as they might be 
reasonably expected to realise. And it seems to me almost a 
matter of plain inference that payment in full by a debtor whilst 
his land was being held in accordance with and for the purpose 
of this provision, would be so full an accomplishment of its 
object that a rejection of the payment would not be consistent 
with the constitntion of the company. Certainly, the whole 
tenor and tone of this provision contrast most strongly with 
the occurrences of this case, in which lands having the great 
prospective probabilities indicated in Mr. Barton's letter of April 
9th, 1874, and otherwise tolerably obvious, were taken by the 
bank at a safe price so far back as eleven years ago, and have 
since been kept for profit, through a rising market, which must 
have very long since given opportunity for the realisation con- 
templated by the deed of settlement, and until they have attained 
a value which — ^if redemption be not allowed to the plaintifiE-^ 
will give to the bank from ten to twenty fold their price at which 
they were taken, with interest. No mortgages were sanctioned, 
even for the better security of already existing debts, but 
absolute conveyances, with this proviso for realisation for the 
sole purpose of reimbursement, were alone authorised. The 
reason for this may be found in this consideration, that mortgages 
generally import forbearance, and might involve restraints on 
sale at the suit of the mortgagors, whereas the intention was 
that properties, when taken under the provision, should be taken 
abaolutely for unrestrained sale at the first moment when the 
bank should see its way to effect the single object of realisation 
for the payment of its debt, or so much of it as it might see its 
wfty to get paid or be content with* This feature of the deed 
confirms my interpretation of the provision generally. The 
founders of the company probably considered that on banking 
grounds, though not on grounds of public policy — ^which did not 
concern them — any locking-up of the funds of the company in 

I 2 
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1886. property, real or personal, was undesirable, and was proper to be 
Babton stringently guarded against. Hence this clause. It is worthy 
•Qj^ Qy of remark that real estate, merchandise, &c., and all personal 
N.S.W. property are put in the same category, both in the deed of 
jfa«iiti^,P J. Battlement and in the company's Acts of Parliament — a circom* 
stance that gives further force to the interpretation that prompt 
realisation must have been contemplated in respect of all pro- 
perties alike which should be taken for debts. The Act of 1850, 
in the 2nd section, empowers the company to carry on the 
business of a bank of issue, &c., &c., and generally to transact all 
such other business as is or shall or may be usual and lawful for 
establishments carrying on banking business in all its branches ; 
but it then enacts that ''it shall not be lawful for the said 
corporation to advance or lend money upon security of lands 
or houses, ships, pledges of merchandise, or to own ships, 
or to lend upon shares, nor invest, lay out, employ, advacnoe, 
or embark any of its capital or funds in the purchase of 
any lands, houses, or other real or leasehold property whatso- 
ever save as therein specially provided," Then, in section 12, 
authority is given to purchase, take, hold, and enjoy houses, 
offices, lands, &e., for the purpose of managing, conducting, &c., 
the affairs of the association ; and also to take and to hold 
until the same can be advantageously disposed of, for the 
purpose of reimbursement only, and not for profit, any lands, 
houses, or other real estate, merchandise, ships, &c., which may 
be so taken by the corporation in satisfaction, liquidation^ or 
discharge of any debt due to the corporation or in security for 
any debt or liability bona fide incurred or come under previousfy, 
and not in anticipation or expectation of such security, but not 
for any other purpose, and to sell, convey, &c., such houses, 
offices, buildings, lands, or other real estate merchandise and 
ships, as occasion may require. On this enactment the Court of 
Appeal in Campbell v. The Bank of New South Wales decided tiiat 
the bank could not '' hold ** except for reimbursement, and Ibat 
when offered reimbursement it must convey back the property ; 
and in that case the plaintiff was held entitled to redeem land 
which had been his and was then in the hands of the bank, 
although the bank had acquired full ordinary title by mortgage 
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and foreclosnre^ under the Beal Property Act. The Act of t8&8# 
1864^ after reciting that it had been fotind (inter alia) that B^tok 
certain of the enactments of 1850, as regards^ the taking of ^^ ^, 
secnrity for the protection of the operations of the bank^ were N.S.W. 
unnecessarily and inconveniently restrictive, and, after extending ^'•••Vi**- ^ 
the operations of the bank to adjacent colonies or elsewherei 
re-enacted by section 2 that it should not be lawful for the bank 
to advance or lend any money upon the security of lands or 
houses, or ships, &c., nor to invest, lay out, employ, advance, or 
embark any part of its capital or funds in the purchase of lands, 
houses, or other real or leasehold property, except as therein or 
in the recited Act specially provided ; but it goes on to provide 
that " nothing in that Act, or in the recited Act contained, shall 
invalidate any lien acquired or to be acquired by the deposit of 
deeds, or any mortgage of lands or other property taken or to 
be taken as security collateral to any bill, promissory-note, bond, 
or other security, or any right, claim, or title to lands thence to 
arise, or from holding and enjoying, to them, their successors 
and assigns, for any estate, term of years, or interest for the 
purpose of reimbursement only, and not for profit^ any land, 
houses, or other hereditaments, or any merchandise, &c., or 
ships which may be taken by the company in satisfaction, 
liquidation, or discharge of, or in security for, any debt due or 
to become due to the Company, or from selling, or conveying 
the same as occasion may require/^ The enactments of 1850 and 
1864 are certainly not indentical, as the Act of 1864 omits the 
wcnrds '^ until the same can be advantageously disposed of,'' and 
" but not for any other purposes,'' which occur in the earlier 
Act ; but I do not think that the omissions make the enactment 
of 1864 less operative for our present purpose than the enact- 
ment of 1850; and I do not therefore hesitate to rule in the 
same way as was ruled by tihe Court of Appeal in OampbeWe 
case. It seems to me that this case is perhaps stronger i^ainst 
the bank in this respect, that the person here claiming has never 
had, as Mr. Campbell is supposed to have had on the foreclosure 
proceeding, a challenge to come in and redeem or abandon his 
equity of redemption ; and also in this, that there is here but 
a very thin line between the transaction as set up for the bank 
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I86fii and a pnrcliase for 400Z», within tlie direct and positrre proliibi- 
Babtok tions of both Acts. 

Bawc or ^^^ ^^* know wliat arguments were presented to the Court in 
N.S.W. OcmpheU v. The Bank ofN.S.W.; but the following were pressed 
MawiUng,FJ. ^p^^ j^^^ ^j^^ j naugt dispose of them. They were that the restric- 
tions upon the bank were not such as could be taken advanti^eof 
by the persons who had conveyed absolutely, and who, neverthe- 
less, sought to redeem, but were a matter of public policy which 
might be the subject of some action by the Grown or of the 
Legislature in vindication of such restrictions. I cannot agree 
with either view; nor can I even put the case wholly upon public 
policy, seeing that the enactments really accord with the deed of 
settlement. The Grown could not interfere, because this is not 
the case of a royal charter which has been infringed, or of an 
escheat; and to say that the Legislature could punish any 
infractions of its restrictive enactments amounts to no more than 
this, that Parliament is omnipotent, and is free to interpose, or 
not to do so, at its own will and pleasure. I take it that when 
the Legislature makes an enactment, it intends that its observance 
shall be enforced not by itself, but by the ordinary judicial 
authorities of the country; and therefore the question here is 
whether this Court can see its way to give effect to the 
restrictions. There may certainly be infractions of statute law 
without practical remedy or means of punishment ; but in this 
case I see no difficulty. It is simply a case of statutory disability, 
forming part of the constitution of the company, and enforced by 
statute. The statute is dealing with property and its tenure, 
and if the bank cannot hold it consistently with the restrictions, 
it must go somewhere else. Property cannot be without an 
owner. Somebody else must be entitled, if the bank is not; and 
in this case that other person must, and I think can only, be tiie 
person who conveyed to the bank. In other words, he must be 
entitled to the quantity of estate, or interest, which the bank 
cannot legally hold under his conveyance. The rest must result 
back to him. In the case of a devise, in mortmain, of lands in 
England, the devise is void, and the land remained the testator's 
property so as to pass to his heirs. So here I apprehend that if 
lands were purchased by the bank contrary to the analogous 
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principles in section 2 of these Acts^ tlie conveyance would be IS8S. 
Toid^ and the land would still belong to the vendor; and if the Barton 
holding of the bank, though the original taking was legitimate, ^^ ^^ 
is for profit and not for the purpose of reimbursement only, the N.S.W. 
validity of the conveyance stops short at that point, and the ^''••*V*P«J* 
plain jndicial consequence and remedy is that the paiiry who 
conveyed to the bank may demand his property back on payment 
of all for which the bank is allowed to hold the property. In 
effect^ every conveyance to the bank on account of a debt is 
:' *herently subject to this weakness on the part of the bank, and 
right on the part of the debtor, at and from the moment of 
execution; and, after all, the parties only revert to their original 
positions of borrower and lender, mortgagor and mortgagee, 
without loss to either, and in full accordance with the principles 
of banking and the general intention of the deed of settlement; 
and if it be thought unreasonable that the bank should have 
borne the risk of loss without the corresponding chance of profit, 
the answers are that it can generally protect itself, and that it 
was a part of its constitution that the Legislature, whilst giving 
valuable privileges, has, on large grounds of public policy, willed 
that this shall be so. 

My decree is as follows: — ^I declare that the plaintiff is 
<entitled to redeem the several portions of land in the pleadings 
mentioned, on payment to the bank, within six months from this 
date, of the sum of 728Z. 12«. lOd., with interest thereon at the 
bank's usual rates, together with all costs and expenses to which 
the bank may have been put in or about attempting to sell, or 
otherwise howsoever, in connection with or in relation to the 
said lands, and all the costs of this suit. The account will be 
taken by the Master, unless the parties agree as to the amount 
payable; and on payment of such amount I direct that the bank 
do convey the said lands, absolutely, to the plaintiff, and free 
from all encumbrance. I reserve the consideration of what 
shall be done if such account be not taken in due time, or such 
payment be not made to the bank within the time prescribed. 

Solicitor for the plaintiff : Q. E. R, Jones » 
Solicitors for defendants : Allen 8f Allen. 
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1886. COLEMAN v. BE LISSA. 

SSvt 9 10 ^^'''"••^^••' 9aU^8ale hy theriff-^JdverHsemeni^lZ Mix,, e, 6--5 F*fl. JTo. 9, #. 
. 11, li^ 14. 81— JBaoi JProperty Act (26 Ftc. 2fo. 9), n. 66, 92, 111. 

Oet.dO» A«C. owned certain property, which had been brought under the JReal 

Proper^ Act, sabject to a mortgage for 12001. to the Bank of A., irhioh 
FaticettAJPJ. mortgage had been duly registered and entered on the oertifioate of title. A.C. 
was also indebted to the firm of D. & P., to which the defendant belonged, and 
also to several other persons, and was, in fsict* insolvent. She signed an 
agreement for sale, and afterwards ezecnted a transfer, neither d which was 
zegistered, on 24th Ang.» 188i, to the plaintiff, her son, who paid a portion at 
least of the purchase money and paid off the mortgage to the bank, and to whom 
shia was preyionsly indebted in a certain sum. D. & P. and another creditor had 
obtained judgment against A.O., and writs d/i, fa., the first of which was issoed 
on 29th Aug., 1884. Theee writs were entered in the Beal Property Office, an^ 
then deUvered to the sheriff, who advertised the property on the 8th Oct., and 
sold it on the 6th November following. A.O. afterwards sequestrated her 
estate. The plaintiff claimed that the agreement and transfer should be held 
valid as against the defendant, D., who purchaied the property from the sheriff. 

HM, that the circumstances of the sale showed it was intended to pass the 
property in the land to the plaintiff ; and, therefore, although it was intended to 
defraud A.0.'8 creditors, the sale was not void under 13 Elia., c. 6. And the 
defendant, not being a creditor, could not avail himself of that defence. 

HM also, that the effect of the entry of the writs of ^. /a. in the Beal Property 
Office, followed by the sherJifs sale, only binds from the Ume of the entry f 
and that the interest which the sheriff can sell is rtill, as it was before the 
passing of the Seal ProperUf Act, the beuefidal interest that was in the owner 
at the time of the entry of the writ; and therefore that the plaintiff, as a 
purchaser previous thereto, was entitled to priority over the defendant, who 
had notice of the plaintiff's interest. 

Seld also, assuming that A.O.'s sale to the plaintiff was a nullity, her 
estate was an equity of redemption, and so one calendar month's previous 
advertisement of the sheriff's sale was required under 6 Vic. No. 9, «. 81* 

Sept. 9, 10, This case was Heard before Faucett, Acting Primary Judge in 

11,12 4' 14. Equity, on September 9, 10, 11, 12 and 14. The facts and 

arguments sufficiently appear from the judgment and head-note*. 

Knox and Lingen for the plaintiff. 

Owen, Q.C., and Donovan^ for the defendant. 

Gnr. ado. mU. 

Oct.dO. On 80th October the following written judgment was 
delivered :— 
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Paucitt, A.PJ. Aocording to the evidence in this case^ Mrs. ^^^- 
Asna Maria Coleman was the registered owner, and held a cer- Colxxan ' 
tificate of title tinder the Beat Property Act, of a piece of land p^ Lisba. 
at Narrabri, described as allotment 7, with a hotel npon it, the ^afio«^A.P. J- 
business of which she carried on« This piece of land was sub- 
ject to a mortgage to the Bank of Australasia, which was duly 
r^pstered m the Lands . Titles Office, and entered on the certifi- 
cate of title. She was also the registered owner, and held a 
certificate of title of an adjoining piece of land, described as 
allotment 8, subject also to a mortgage, but which mortgage was 
not registered or entered on the certificate of title. Mrs. Oole- 
man, being indebted to Messrs. De Idssa & PhillipB, wine 
merchants, in Sydney, to the amount of about 400Z., for which 
they held her four promissory notes, and being also indebted to 
several other creditors—- being in fact, there can be no doubt, in 
a state of insolyency*— signed an agr0ement for the sale to the 
plaintiff of the two allotments, subject to the mortgages, and 
also signed a transfer to him of allotment 7 for the purpose of 
registration in the Beal Property Office. The agreement for 
sale is dated 21st July, 1884, and the transfer is dated 
24th August, 1884. But Mr. O'Connor, the solicitor who pre- 
pared these documents, while swearing positively that the 
transfer was signed on the day it bears date-^the 24th August—* 
admits that the agreement for sale was not signed on the day 
it bears date, but says it was signed some time before the date 
of the transfer. And when I consider the letters of Slst July 
and 6th August, written by Mrs. Coleman's daughter, but eyi« 
dently by Mrs. Coleman's direction, I cannot avoid the conclu« 
sion that the agreement for sale was not signed before the 
latter date, the 6th August. The ante-dating of this document 
ia not satisfactorily accounted for, and has thrown much difficulty 
in the plaintiff's way. Mrs. Coleman's estate was sequestrated in 
February of this year. 

The plaintiff now claims that the agreement dated 21st July, 
1884, and the transfer dated 24th August, 1884, although neither 
has been registered, should be held valid as against the defend- 
ant, the purchaser of Mrs. Coleman's interest in the lands at a 
sheriff's sale under two writs of fi.fa. issued in suits of Ds lAasa 
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1885- ^ Phillips Y. Mrs. Coleman, and a writ of fi. /a. in the smfe of 
OoLSMAN Campbell y. JIfrt. Oofeman. The two first writs have been regis- 
Ds LrsajL. ^^^^ ™ ^^^ ^^^^ Property Office against Mrs. Coleman's title. 
FauuttAJPJ I have no doubt that the sale, snch as it was^ was for the pur- 
pose of getting the property oat of the hands of the creditors 
of Mrs. Coleman. 

Bnt it has been held in Piclcstock y. Lyster (1) ; Holbird t. 
Anderson (2); Bichcs v. Evans (8); and nnmerons other cases^ 
that the intent to hinder or delay creditors^ or to avoid an execa* 
tionj does not in point of law make a deed void^ and that not- 
withstanding such intent^ still, if the transaction be bona fids, it 
will be supported. The law as thus laid down^ whatever we 
may think of it, cannot now be questioned. Although in most 
of these oases, if not in all, the transaction was in favour of a 
creditor or creditors, to the delay or hindrance of other creditors, 
I cannot see how the principle of law can be different because 
the transaction is with a person not a creditor. In all these cases 
the chief test as to bond fides is whether it was really intended 
that the property should pass from the vendor to the vendee^ 
and that there should be no secret trust or benefit reserved for 
the vendor. Now, in this case, although the evidence is in many 
respects very unsatisfactory, I am of opinion, on the whole, that 
it was the intention of the parties that the whole of Mrs. Cole- 
man's interest should pass to the plaintiff, and that, as between 
them, the transaction is perfectly valid. Whenever the ag^ree* 
ment for sale was signed, I think I ought to take Mr. O'Connor^s 
statement that it was signed some time before the transfer was 
executed, and that the transfer was executed on the day it bears 
date, the 24th August. That transfer was intended to be 
entered in the Beal Properly Office — ^indeed, there could have 
been no other object in executing that document ; and it was 
not entered because the certificate of title was in the hands of 
the bank. 

Within a short time after the date of the transfers, namely, 
on the 2nd of September, the transfer of the license for the 
hotel is applied for, and the transfer is made to the plaintiff on 

(1) 8 M. & S. 871. (2) 6 C. ft P. 640. 

(8) 8 T.B. 826. 
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ibe 8rd September. And abont the same time Mrs. Coleman ^^^' 
fesTes tbe hoose^ and tlie plaintiff takes possession and carries Coimkax 
on the business. Abont the transfer of the license there can be jy^ Libsa. 
ng question ; and^ if there were any doubt as to the change of FcMcettJLPJ^ 
possessionj the evidence could easily have been contradicted. 
These circumstances I look upon as strong evidence^ that as 
between Mrs. Coleman and the plaintiff it was intended that 
all her interests should pass. But undoubtedly there is great 
difficully as to the alleged payment of the purchase money^ and 
particularly of the 200Z. The 200Z. was to ».. paid on signing 
the agreement. Mrs. Coleman says that it was paid to her in 
the hotel the day the agreement was signed. The agreement 
was signed in Mr. O'Connor's office. John Coleman also says 
that it was paid in the parlour of the hotels and that he counted 
it over. They both say it was paid in notes. The plaintiff also 
says that the 200Z. was paid on signing the agreement^ and that 
lie paid it in notes^ out of a considerable sum of money which he 
liad kept in his cash-box instead of banking it^ as the bank had 
threatened to appropriate towards payment of his overdraft any 
money that he paid in. Mr. O'Connor, the solicitor, althoxigh 
livii^ in the hotel, was not present at the payment of the money ; 
and yet one would think he at all events would have been asked 
to be present on the occasion. If the money were paid to Mrs. 
Coleman, the manner in which she says it was expended is 
reasonable enough. But without going further into details I 
miist say that I am not satisfied that this 2002. was paid in the 
manner alleged, or at or about the time when the agreement was 
signed, or, indeed, at any time, in one sum. 

But still I think that the evidence will justify the conclusion that 
43ome portion of the purchase money was paid, although not in the 
manner stipulated for. It is quite credible that the plaintiff may 
liave paid his mother various sums of money from time to time, 
^hioh were treated as payment of the purchase money, although 
no strict account was kept of such payments. I also see no 
Teason to doubt that Mrs. Coleman was indebted to the plaintiff 
in the sum of 1832. for butcher's meat, and in the sum of 88L, 
which he advanced on the 18th of June to get rid of Prender* 
gaaifs claim, as well as other sums that were mentioned. These 
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^^^' were debts wluch the plamtiff might &irly set-off in paymaiit of 
CoLXKAK the purchase money^ although not so mentioned in the agreement. 
Ds L188A. ^^ rebut the charge of fraud the parly is at liberty to give in. 
JkiwseHA.^j. evidence all the circumstances of the transaction^ and to show 
that a consideration has passed^ although not expressed in the 
agreement^ if not inconsistent with it : Oale v. WiUiatMon (!)• 
But what strikes me forcibly as showing that^ as between the 
plaintiff and Mrs. Coleman^ the transaction was intended to pass 
the property^ is^ that the mortgage to the bank was paid off by 
the plaintiff^ and the memorandum of mortgage^ as well as the 
certificate of title^ delivered to him by the bank. It was 
contended for the defendant that as the mortgage debt was a 
charge upon the land^ and as by the agreement the sale was 
subject to the mortgage, the payment of that debt ought not to 
be treated as payment of the purchase money or as part of the 
consideration. But by the mortgage deed Mrs. Coleman was 
personally liable for the debts, and the amount of the mortgage 
debts is mentioned in the agreement as part of the purchaee 
money — ^the 1200L; and by paying it the plaintiff releases her 
from her liability to the bank. Looking at all the drcumstanoes 
of the transaction, although the evidence is, in my opinion^ not 
sufficient to justify the conclusion that the whole of the purchase 
money has been paid, I think it is sufficient to show thatj 
whether by treating existing debts as satisfied, or by paying 
small sums^from time to time, such a portion has been paid as 
should prevent me from saying that the whole transaction was a 
sham. 

It was, however, clearly intended both by the plaintiff and 
Mrs. Coleman that the creditors of the latter should be hindered 
and delayed, and, I should say, defrauded. The plaintiff had 
foil knowledge that Mrs. Coleman was largely indebted* He 
was present with her in Sydney on the 15th and 16th July, when 
she tried to get time from De Lissa and Phillips, and told them 
that if they pressed they would get nothing. 

The defendant now contends that, under these circumstanoes^ 
the sale from Mrs. Coleman is void under the statute of 13 EUb.^ 
c. 5, as having been made with the intent to hinder, delay, or 

•(1) 8 M. A W. 406. 
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defraud her creditors. And looking at the character of the M^- 

transaction^ I certainly should not have been dissatisfied if I Ck>LBXAN 

eoold support this view ; but after much consideration^ I do not p, Luni. 

see how the defendant can avail himself of this defence. He FatMitA.VJ* 

is not a creditor of Mrs. Coleman ; it is the firm of De Lissa 

and Phillips that are the creditors. Although he is a member of 

that firm^ the firm is a third party as regards him in this snit, 

and a person cannot set up the rights of a third party in his 

defence. It might seem that as he is the purchaser under a writ of 

fi. fa. at the suit of his firm^ he might be said to derive under his 

'Brm, and so be entitled to take advantage of their rights. But 

I think that is not so. The validity of the fi. fa. is not questionedj 

and the defendant is here like any stranger who might purchase 

at the sheriff's sale. Apart from the Insolvent Act, a person 

cannot take advantage of the statute of 18 Eliz.^ c. 5^ who is not 

himself a creditor. Besides^ in this case, as Mrs. Coleman's 

estate has been sequestrated, the proper person now to act and 

to treat the sale as void is her official assignee. The principle 

laid down in HeaJth v. Ohadioick (1) I think applies. 

But the principal and the real ground on which the defendant 
rests his defence, and his counterclaim, is that he is the purchaser 
of Mrs. Coleman^s interests at a sherifPs sale. Now, apart from 
the Beat Property Act, it is clear that the sale and conveyance 
by the sheriff of a debtor's interest in land, under a writ of /./a., 
can only affect the debtor's beneficial interest at the time of the 
sale, or when the writ bound the land. If the debtor has previ* 
ously conveyed away all his beneficial interests, there is nothing 
ieft for the sale to operate upon. And in Godfrey v. Pools (2) it 
was held by the Full Court that even a voluntary conveyance— 
provided, of course, that it wa^ hona fids and absolute — could 
not be set aside or treated as fraudulent or void in &vour of a 
sale and conveyance by the sheriff under a writ of fi. fa., as the 
Stat. 27 Eliz., c. 4, did not touch the case of a transfer of land 
4mder a judgment obtained against the maker of a voluntary 
conveyance. ' Now, if the transaction between Mrs. Coleman and 
the plaintiff was nierely voluntary— that is, withoutconsideration** 
then, still apart from the Real Property Act, 'Mrs. Coleman had 

(1)2 PhiL 640. (2) 6 N.S.WJB. Bq. 40. 
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188& no interest on wliicli the sliarifPs sale could operate, even sap* 

CoLBXAv poaing that the sale related back to the date when the writ of 

Ds T.iaip A, A fa. was issned, or when it was placed in the sheriff's haads^ 

^uctfteAJP J. because the sale and transfer were complete before that date^ the 

transfer having been signed on the 24th Angost^ and the first 

writ of ^. /a. not being issned till the 29th Angostb Under tha 

Begiatration Act, 7 Yic. No. 16, s. 21, the writ binds the land 

when delivered to the sheriff. It seems to me, therefore, that 

the defendant's case is now reduced to the question as to tho 

effect of the entry of the writs of fi. fa. in the Beal Property 

Office, followed by the sale by the sheriff. I have, therefore, to 

consider the effect of this entry. 

It is contended that under section 92 of the Act the entry of 
the writ in the register^book binds the land from the date o£ the 
entry. It is difficult to understand the exact meaning of that 
section. It begins by saying that " no writ of fi.fa. shall hind, 
charge, or affect any land in any estate or interest in land under 
the provisions of the Act f^ which, read with the latter part of 
the section, can only mean that it shall not bind until entered as 
afterwards mentioned. And then, instead of simply saying that 
whenever a writ of fi.fa. shall be entered in the register4x>ok 
against any land, it shall bind or charge such land from the dato 
of entry, it says that whenever any land or interest in land under 
the Act shall be seized or sold, the Begistrar4}eneral shall, on 
being served with an office copy of the writ, enter the date;, &o., 
in the register-book, and after such entry the sheriff shall do 
such acts and execute such instruments as under the Act shall 
be necessary to transfer or deal with the estate or interest so 
seized or sold. This, according to the ordinary construction, 
would imply that the seizure or sale by the sheriff should take 
place before the entry of the writ of ^.^b. in the register-book, 
and that the entry is merely a preliminary to the transfer by the 
sheriff ; but from the words of the proviso, viz., that '' unless and 
until such entry shall be made, no such writ shall bind,'' Ao.> 
and that '^ the writ shall lapse unless executed or put in force 
within three months," I am disposed to give the section the 
broader and fuUer meaning, and to hold that the entry of the 
writ, whether made before or after the service or sale by the 
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ahari^ bindB from the time of suoh entry^ op— wliich is the same 1885. 
thmg"— that the sheriiFB sale relates back to the time of the Cdt^uan 

^^*^' D.L18SA, 

But the more important question is^ what is the estate or FaueeHA.l?.J, 

interest that the entry of the writ or the sheriffs sale binds ? 

Or what is meant fay saying that the sheriff's sale binds f It 

seems to me that the entry of the writ of fi.fa. does not neces* 

sarily bind all the estate or interest that appears on the face of 

the certificate of title to belong to the holder of the certificate ; 

bat that all it can mean is that any subsequent dealing with the 

land shall take effect only after the writ so entered has been 

satisfied, or shall be void as against the sheriff's sale under the 

writ. But I do not think that any previous bona fide transaction 

between the registered owner and another person, although not 

registered^ of which^ at all events^ the purchaser at the sheriff's 

sale has notice, can be affected. The interest which the sheriff 

can sell is still, as it was before, the beneficial interest that was 

in the registered o^ncr at the time of the entry or of the sheriff's 

sale. No section of the Beat Property Act has been pointed out 

which enables the sheriff to seU more than the beneficial interest. 

Several sections of the Act were referred to, particularly section 

111, as showing that a purchaser is not bound by notice, direct 

or constructive, of any unregistered interests. But all the 

sections refer to what may be called voluntary dealings between 

the registered OTvner and other persons, and not to a forced sale, 

such as by the sheriff, as in the present case. 

As then the sale and transfer by Mrs. Coleman to the plaintiff 
was concluded before the issue of the writ oifi.fa., and before 
the ^Eitry of the writ in the register book, I am of opinion that 
Mrs. Coleman had no beneficial interest which the sheriff could 
sell ; and as the defendant, before he purchased, had full notice 
of the sale by her, I am of opinion that he has acquired no 
interest under the sheriff's sale. 

The last question I have to consider, which is one of consider- 
able difficulty, is whether, assuming that the sale by Mrs. 
Coleman to the plaintiff was a sham and a nullity, her estate or 
interest was an equity of redemption, so as to require one 
calendar mouth's previous advertisement of the sheriff's sale 
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1886. according to sec. 81 of 5 Vic. No. 9. Sec. 55 of the Beal 
CoLEHLN Property Act says that^ ^' mortgages and encumbrances nnder the 
Db Lissa. -^^^ shsM have effect as secnritj^ bat shall not operate as a 
FaucettA.VJ. transfer of the land thereby mortgaged.'' This^ it appears to 
me, is in accordance with the view which the Conrt of Equity 
takes. The Conrfc of Equity always treats a mortgage as' a 
security for a personal debt; and although the mortgagee may 
have the legal estate^ he is considered in equity as holding it as a 
security for the debt, and he cannot become the absolute owner 
until after an absolute foreclosure, or until he has got in 
absolutely the equity of redemption. But section 55 and the 
following sections give the registered mortgagee all the rights 
and remedies which the mortgagee has in equity; and at the end 
of section 58 he is expressly given the right to foreclose the right 
of the mortgagor to redeem, words which seem to me to imply 
the existence of an equity of rediemption* Further, there is in 
the memorandum of mortgage, framed in pursuance of the Act^ 
a clause which stipulates that the several Crown grants and 
certificates of title of the lands described, i.6., over which the 
inortgage is given, shall at all times during the continuance of 
the mortgage, remain in the custody of the mortgagees or their 
transferees. This alone constitutes a mortgage in equity. As 
the estate of ah equitable mortgagor is an equity of redemption» 
so I also think that the estate of the mortgagor under this Act is 
an equity of redemption. 

I therefore think that it required a month's previous advertise* 
ment before the sheriff bould sell, and as the advertisement in 
the newspapers was within a period short of the prescribed time, 
that the sale is irregular and null. On this point I may add that 
I think that the evidence was sufficient to throw the burden of 
proving sufficient advertisement upon the defendant; and as he 
did not do so, and as the sheriff's officer was present with all the 
papers, the reasonable inferen6e is that the advertisements 
produced were the only ones. 

This last question is still complicated by anothei^ consideration* 
At the time of the sale by the sheriff, on the 5th of November, 
the mortgage-debt to thie bank had been paid off^ and a discharge 
given by the bank. I have no doubt the mortgage was paid off 
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by the plaintiff, and was so paid off for the purpose of getting ^Q^« 
ihe oertificate of title which was held bjthe bank, and so to enable Colxxak 
the plaintiff to complete his title. If, then, the alleged sale by j^ Lxsoi* 
Mrs. Coleman were still to be treated as a sham and void, still it FnucettAJPJf 
appears to me that such payment by the plaintiff to the bank 
woold entitle him to hold the docmnents he received from the 
bank, and also the transfer as a security for payment, in which 
case the transaction would be treated as a transfer of the 
mortgage from the bank to the plaintiff ; and iu such case Mrs. 
Coleman would still be entitled to redeem, and her estate or 
interests would still be an equity of redemption. In whatever 
way I look at the matter, whether I consider Mrs. Coleman's 
-position on the 29th August, when the writ was entered in the 
Ileal Property Office, or on the 5th November, when the sheriff 
sold — assuming all along that the alleged sale by Mrs. Coleman 
io the plaintiff was a sham — ^I think her position was that of a 
mortgagor with a right to redeem, and consequently that her 
estate or interest was an equity of redemption. 

Although I have mentioned this last consideration, I consider 
it of little importance, as I look upon the date when the writs of 
Ji. fa. were entered in the Real Property Office as the period 
at which the plaintiff was bound to prove his right. Acts of his 
subsequent to that period can only be looked at as showing the 
reality of the agreement for sale and of the transfer to him. 
Although I have chiefly considered the circumstances connected 
with allotment 7, still I cannot separate or distinguish them from 
tliose connected with allotment 8, as the interests in them were 
Bold together, and for one consideration, viz., 302., which cannot 
be apportioned. 

On the whole I feel compelled, although with great hesitation, 
io decree in the plaintiff's favour, and to refuse defendant's 
counter claim. I have considered much whether I should make it 
part of the decree that the plaintiff should pay the debt of 
De Lissa and Phillips as a condition precedent ; but I could not 
see my way to such a course. But I shall take a course which 
will probably bring about even more effectual justice. There 
.are several other creditors of Mrs. Coleman besides the firm 
of De Lissa and Phillips, and the value of the property in 
17.S.W JL, Vol VI., Bq. K 
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1685. qaestion above the amount of the mortgages must be considenible. 

CoLsM^ Under these circamstances, I consider it to be the duty of the 

Db Lssa. ^^^^ assignee of Mrs. Coleman to take immediate steps to set 

ftmcettAJPJ, the sale by her to the plaintiff aside for the benefit of all the 

creditors. The decree which I now make cannot affect enck 

an application on the part of the official assignee. And I shall 

suspend the execution of the decree to enable him to do so. 

Looking at the circumstances under which the plaintiff has come 

into Courts while compelled to decree in his favour, I think I am 

justified in refusing him costs. I decree accordingly in the 

plaintiff's favour^ without costs, and I suspend the execution 

of this decree for one months 

Solicitor for plaintiff : Burcher, for O^Oonnor, Narrabri. 
Solicitor for defendant : De Lissa. 



Nov, 26, 26, HA0PHSB8ON ahd Othxbs v, SUTHSBLAKD Aim OntiBs. 

^'' FoZiintory a8tociation^^-<lhuTeh — Bight to control of truti fwndi ■ ■ JuriMeHou, 

The pIftiiitiffB and ddfeitdBiite were members of the Synod of a foluBtety^ 

Martin C J. Church asaooiatioa known m the Preibyterian Ohuroh of Eastern Anstxalia f 

I\»ueett J . ^^^ i^y yirtae of their position as members of snch Synod had the control of 

Innes J. ▼arioiis small funds, none of which, except the Widows' and Orphans' Fnnd, 

amounting to about 7001., were of a permanent nature. I>issensions faamig- 

arisen in the Ohuroh, the defendants eiq)elled the plaintiffs from the Synod* at 

the same time expressly reserving to the plaintiffs their legal rights to th» 

Ohnrch property in their possession. After the suit, which was bronght for the 

purpose of settling the differences between the plaintiffs and the defendant*, baft 

before the hearing, a meeting of the plaintiffs and certain of their adheieiita 

was held, when it was declared that the Synod of the Ohnrch of Sastem 

Australia had become ''defanct," and another meeting was called to ''resnadtate*^ 

the said Synod. This latter meeting, howeyer, was never held. The suit waa 

bronght to compel the defendants to reinstate the plaintiffs in the Synod, when 

an objection was taken that the Court had no jurisdiction. 

Held, affirming the decision of the Primary Judge (reported at p. 46 ante) that 
there being nothing to show that the action of the defendants in expelling the 
plaintiffs from the Synod, while leaving intact their individual status as ministers 
of the Church, had affected their interest in the Church fimds, and no charge 
of misapplication of any of the funds having been made, the Court could not 
interfere. 
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8mM€, tbac tlie aotbn ol the plainliib in dedaring the Chureh to be defunct 1886 

iRM 8uch M to deprire them of any right to ask for the intexfezence of the Conrt^ *— 

•vwi if otherwise they had been entitled to it 1Ucot»80n 

Jj^U y. Corporation qf Southampton (6 Ch. B. 143) qneetioned. Stjtksbland 

FhMismna appeal from the decision of Ids Honour the Primary 
Jndge^ reported at p. 46 cmte, where the facte are fnlly set out. 

Darleji, Q.C., and Walker {Campbell with them)^ for the 
appellants (Nov. 25 and 26). In the Court below the case went 
off on a point of jurisdiction. The cases show that the Court 
has jurisdiction in disputes relating to voluntary associations, 
such aa churches or clubs, where either the enjoyment or the 
management of property have been interfered with. Here, 
the moment the plaintifEs were expelled, their share in the 
Sustentation Fund ceased. Besides, they lost their voice in the 
management of the property; and this is alone suflELoient to 
enable the jurisdiction to attach* 

[Sib J. Mabtin, O.J. : I do not know of any case where the 
Court has ordered a member of a club to be reinstated on the 
committee.] 

There is not any such case, but there is no reason why the 
Court should not do so if requested. When the Court goes into 
the merits of the present case, it will not require to examine any 
matters of doctrine, but will merely see whether the defendants 
acted throughout ultra vires. The present question is purely one 
of evidence— is property or the management of property involved ? 
The following cases show that is all that we require to prove : 
AbUM v. Corporation of Southampton (1) ; Ths London Railway 
Oo. V. Oreat Northern Railway Co. (2) ; Righy Council (8) j Duke 
V. Littlebury (4) ; Hophineon v. Marquis of Exeter (5) ; Labou- 
eh&re v. Lord Whamcliffe (6). The Sustentation Fund, the 
Widows' and Orphans' Fund, the churches and manses are all 
under the management of the Synod ; and the plaintiffs, by their 
exclusion from the Synod, though still remaining members of the 

(1) 16 Ch. D. 143. (4) 49 L,J. Ch. 802. 

(2) 11 Q.B.D. 30. (5) L.E. 5. Eq. 63. 
Jtf) 16 ChJ>. 482. . . (6) 13.Ch.D. 846. 

E 2 



1 16 CASES m EQUITT. [N. 8. W. ^ 

^^3^] church; are excluded from the management of these properties in 
Macfhxbso]^ which they are interested. His Honour took an erroneous view 
SuTHSBLAKD ^^ "^^^^ ^^^ plaintiffs asked him to do, and so came to a conclusion 
which cannot be supported : Forbes v. Eden (1); while a stronger 
case than the present as to how far the Court can entertain matters 
of doctrine is Brown v. Oure de Montreal (2) ; where the question 
was one of a mixed spiritual and temporal nature. The plaintiffB 
abandoned their proposed meetings yet his Honour made the 
convening thereof a reason for not entertaining the suit^ though 
this course only showed that the plaintifEs were pursuing two 
remedies at once. The reservation by the defendants of the 
plaintiSs' rights only touches their rights as eestuis que trusty and 
not as trustees. The fact of their trusteeship being interfered 
with is sufficient to entitle them to maintain this suit. 

Stephen, Q.C, and A. H. Simpson, for the respondents. This 
is a very different case from one of expulsion from a club^ which, 
ex necessitate, deprives a member of all his rights of property and 
privileges. Here there is nothing substantially at stake but the 
personal status of the plaintiffs. There is nowno SustentationFund 
in existence^ and the only permanent fund is the Widows' and 
Orphans' Fund^ whidi is very smalL If the appellants' contention 
be correct, property to the amount of 40s, would give the Court 
jurisdiction. The Court has a right to judge from the evidence 
before it what is the nature of the funds in question, and what 
is the real nature of the suit. If it is not really a question of 
property, cannot the Court refuse to entertain it f Here the 
plaintiffs themselves have declared the Synod defunct, an4 are 
forming a separate body, to which their congregations will 
subscribe, so as to form new funds. It is simply an idle prptence 
on their part to come here on the ground that property is involv^ 
No right as to the real estate of the church, which is vested in 
trustees, not in the Synod, has been proved. The plainti& were 
simply individual members of the Synod, not trustees, and they 
could only affect the management of the church property by their 
votes ; or even if they are trustees, they only stand in the position 
of trustees quarrelling amongst themselves. Qua status, only the 

(1) LB. 1 Sc. & DiY. App. 568» (2) L.B» 6 P.O. 157 and at p. 2ffi. 
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Court cannot interfere : Forbes v. Eden (1) ; Bightf v. Oonnor ^^86. 
(2). To bring themselves within the principle laid down in these Magpebbsoit 
cases^ the plaintiffs must show that they lose some vested interest stttrkblano 
in property. There is no present right in any person to receive 
any^share of the only church fund now in existence*— the Widows' 
and Orphans' Ennd. Persons cannot come into Gonrt to protect 
rights which have never been invaded, on a possible hypothesis 
that they may be invaded at some indefinite fntnre date. A 
member of Parliament who has been expelled, is deprived of the 
right of disposing of property ; bnt conld it be contended that 
he conld come into a Conrt of Equity to seek its aid in being 
reinstated ? The case of Aelatt v. The Oorporation of Bouthampton 
(S) is distinguishable from the present, because it is one of a 
corporation recognised by law ; so that the plaintiff had a legal 
remedy, by quo warranto, and so if there had been no property 
at all involved, he would, under the Judicature Act, have been 
entitled to relief. 

Darley, in reply. If successive expulsions give the Court no 

jurisdiction, the number of members of the Synod may be reduced 

to two, who would have control of the whole church property. 

The meaning of the plaintiffs declaring the Synod defunct was 

simply that there could be no Synod unless all persons who had 

a right to be there, were there. In Ths Bishop of Natal v. 

Gladstone (4), the Court did not shrink from entering into 

questions of doctrine, where mixed up with temporal matters ; so 

also in Brown v. Oure of Montreal (5). In the present case the 

question is, have we been properly expelled ? This, we submit, 

is one which the Court can entertain. 

Owr. adv. vult. 

On November 27 the following judgments were delivered :— 

Sib J. Mabtiv, C.J. Some years ago there was a voluntary Nov. 27. 

association formed in this colony for religious purposes, and MaHinCJ. 

designated the Presbyterian Church of Eastern Australia. The 

affairs of that voluntary association were placed in the hands of 

a Synod, composed of ministers of religion having charge of 

(1) UEL 1 So. & DiT. App. at p. 681. (8) 16 Ch. D. 148. 
(8) 14 Ch. D. «t p. 487. (4) L.B. 8 Eq. 1. 

(6) L.B.6P.C.atp.207. 
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^^8^* coBgregation8| and certain layinen, elders of the t^lmroh. This 
Magfhebiozi suit was institated by six members of the Synod against the 
SuTHXRULXD remaining fourteen members. Nine of the parties to this suit 
Martin, C.J. were laymen ; the rest being ministers. 

The suit was institatednndertheseoircamstances:-*Atameeting 
of the Synod a report was brought up for confirmation, bat on objec- 
tion beingtakento its being read, sereralpoints of orderwereraiaedy 
and a resolution was brought forward that three members, two of 
whom were present and one absent, should be expelled from that 
* body. That resolution was put and carried. On a subsequent 

occasion two of the members so expelled attended another 
meeting, avowedly ignoring what had been done, and asserting, 
as far as they could, their i*ight to attend, notwithstanding their 
expulsion. On subsequent occasions, however, the doors were 
locked, and they had been since excluded. 

Under those circumstances the plaintiffs filed their statement 
of claim, setting out the separation of this body from the 
Established Church of Scotland and the constitution of this new 
body, which is stated to be in accordance with Moncrieff on A-ee 
Church Law. The plaintiffs asked that the resolution expelling 
them should be declared null and void, and that their exclusion 
was ultra vires. Also, that it might be declared that all 
payments made and all things done after the exclusion should be 
declared null and void ; and further, that the defendants should be 
restrained by injunction from excluding the plaintiffs any longer, 
and be compelled to do all things according to the constitutional 
practice of the Synod. 

The statement of the def encci denying many of these allega* 
tions, was filed, and at that stage of the proceedings it was 
thought necessary to have it determined by the Primary Judge 
whether the statement of claim showed any matter cognisable by 
the Court. From that statement it appeared that the Presbyterian 
Church of Eastern Australia had property to the amount of 
25,000Z. and upwards. But it also appeared that the property 
was vested in local trustees, not legally under the coercion of 
the Synod. It also appeared that the various congregations were 
in the habit of subscribing for the maintenance of their ministBis. 
These subscriptions were voluntary, and formed part of the 
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Arrangomenta entered into by the members of the ftssooiation^ ^8^' 
It was part of the arrangement entered into that the minimnm M^ofhbbsov 
amount raised by voluntary subscriptions by each congregation suTHsaLAND 
should be 200Z. a year^ and that when the sum so subscribed did MarUn, J. 
not approach the minimumj such money should be returned to the 
subscribing congregation ; otherwise it would go into a common 
fund for equal division among all the ministers. Then there was 
a sum for the relief of widows and orphans^ and a further sum of 
10002*, the amount of a legacy by a Mrs. M'Intyre. That sum 
being vested in the trustees of the will, was not under the 
direction of the Synod ; but th^ Widows^ and Orphans' Fxmd was, 
and of that they had 750Z. in hand* Those were all the funds in 
question here^ and they were all voluntary. The fund for the 
support of the ministers had 5Z. in hand, a lady's subscription 
which had been replaced at her disposal if she thought fit to take 
it back* 

An objection was taken to the right of these persons bringing 
this suit, on the ground that the Court had no jurisdiction to 
interfere. After argument, his Honour the Primary Judge waa 
of opinion that all these funds were ephemeral in their rature. 
He said : — " Now, it appears to me that all the funds spoken of 
are ephemeral, and not of the nature of settled trust property, 
and are therefore insufficient to justify judicial interposition-*- 
with the exception of Mr. Mclntyre's legacy of lOOOZ. and the 
Widows' and Orphans' Fund, The former clearly does not come 
under the authority of the Synod, nor within the control of the 
Court, in relation to the Synod, but the latter does do so, and to 
this fund, therefore, I can alone give attention. That is certainly 
under the control of Synod, and is dedicated to a purpose in 
whicL such of the plaintiffs as are ministers of the church are 
interested indirectly — that is to say, on behalf of their widows 
and children, and this may perhaps be regarded as equivalent 
to personal interests in themselves. But, on the other hand, 
there is nothing to show that the action of the majority of the 
Synod in expelling these three ministers from their body, whilst 
leaving them undiminished possession of their individual status 
and rights as ministers of congregations, has affected their 
interest in that fund; nor is there any statement of misapplica- 
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1886. tion, or of any appreHension that it will be diverted from a coixrBe 
MACFHXB80W of application in whioh the plaintiffs may thus indirectly or 
SuTHmLAKB otherwise participate* Hence the question resolves itself into 
MarHn C J. one of trusteeship, as members of the Synod rather than of 
interest as ceatiiia qvs trust ; and I have, therefore, to consider 
whether this Court can interfere on the ground that the defend- 
ants have ousted the three plaintifb, or any of them, from active 
participation in the trusteeship. This I do not think it can do ; 
or at least, I think it so doubtful, that in the exercise of the 
Court's discretion — influenced also by other considerations 
peculiar to this case • • • • . — that I ought to refuse 
interference/' 

I think that every word of his Honour is material, and I concur 
with him entirely* The Court will not interfere in the affairs of 
a voluntary association unless there is property in question. In 
Forbes v. Eden (1) Lord Orantoorth said : — " Save for the due 
disposal and administration of property, there is no authority in 
the Courts, either of England or Scotland, to take cognisance of 
the rules of a voluntary society entered into merely for the regu- 
lation of its own affairs,'' &o. Again, in Bigby v. Oonnel (2) 
Sir G. Jessely M.B., says : — " What is the jurisdiction of a Court 
of Equity, as regards interfering at the instance of a member 
of a society to prevent his being improperly expelled therefrom f 
I have no doubt whatever that the foundation of the jurisdic- 
tion is the right of the property vested in the members of the 
society, and of which he is unjustly deprived by such unlawful 
expulsion. There is no such jurisdiction, that I am aware of, 
reposed, in this country at least, in any of the Queen's Courts to 
decide upon the rights of persons to associate together where the 
association possesses no property." There are many other cases 
in which the same law is laid down. The Courts take no cogni** 
sance of such associations unless the rights of property come in 
question. If no member complains that the property of the 
association is about to be taken from him, or that some breach 
of the law or malversation has been committed, or that there has 
been some attempt to misapply the funds, the Court will not in«* 
terf ere. In all those cases there must be some allegation that 
(1) L. B. 1 So. & Dir. App., at p. 681. (8) L« B. 14 Ch. D.« at p. 487. 
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ihere is* some danger to the fimds^ some attempt to misapply ^s^- 
ihem, or that the property of the asBooiation will be jeopardised* Maofhebson 
There is no allegation here that the rights of any one of those stttbsbland 
persons woold be injm*ed. Their statns as ministers remained. Martin C.J 
There is no allegation that the Synod had done^ or was about to 
dO| anything to interfere with their rights of propierty. Therefore 
the view of the Primary Judge was rights and ought to be 
upheld. 

The Court has been referred to the case of Aalatt y. Oorparor 
Hon of Southampton {1), and the judgment of Sir G.Jessel, M.B. 
That is admittedly not a well-considered judgment, and does not 
affect the determination of the present case; and I say so 
without for a moinent wishing to disparage one of the ablest 
judges that ever sat on any Bench. 

Faucxtt, J. I have read his Honour the Primary Judge's Faueett J. 
judgment, and I agree with the conclusions at which his Honour 
has arrived. There was no charge of malversation whatever. 
The last case to which his Honour the Chief Justice referred 
was entirely distinguishable from the present case. That case 
dealt with the right of an alderman to administer funds which 
he^ as an alderman^ had a right to administer. That was not 
a case of voluntary association, but of a legal body incorporated 
by Act of Parliament. The plaintiff had been elected, and was 
legally a member of the Council and entitled to be there. All 
that the Court determined was that his act, in compounding 
with his creditors, was not within the meaning or scope of the 
Act constituting the municipality. The learned judge in that 
case distinctly st:. ed that it could not have arisen before the 
JiAdicatti/re Acta*, which brought about the union of law and 
equity. Having read the statement of claim, I now understand 
what his Honour the Primary Judge had meant by saying that 
there were a hundred ecclesiastical points to one of legal right. 
The plaintiffs themselves, by their own showing, had not carried 
out their own contract — that differences which might arise were 
to be settled between themselves, and not in a Court of law. 

(1) 16 Oh. D., p. 148. 
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1886. The plaintiffs themselves had broken this agveemenk A CSoiurt 
Hacfhsmoh of Equity ooold not compel trustees to act together. The 
SuTHBUiAiin P^P^^ oourse was to have the trustees removed if aaxj charge of 
FofiMtt J. malrersaiiion yr&te made. Or, if trustees refused to OKeoute a 
deed^ or do something of that kindj the Court would compel aucih 
refusing trustees to execute such deed* The Court oould not 
compel people to act as the plaintifiEs wished. There is anoth^ 
part of the Primary Judge^s judgment with which I entirely 
agree. The plaintiffs have formed a church of their own. They 
had aperfect right to do so. They had a right to secede from 
the larger body to which they belonged. They, being the 
minorityj were the seceders. They are now trying to be restored 
to the body from which they had seceded. They called a 
meeting to say that the old Synod was defunct^ and a resolution 
was carried to the effect that the Synod created by them should 
govern the Church. I find that the defendants had been most 
careful iu their proceedings to protect the property rights of the 
plaintiffs^ whom they had expelled. 

iwMs J. Sib G. Iinras. I concur with their Honours. I have felt 
throughout the argument considerable doubt^ which is not 
entirely dispelled^ but have now come to the condnsion that the 
rights of properly said to be involved are too shadowy and 
unsubstantial to be considered— -not necessarily because the funds 
are small^ but because of their ephemeral and evanesoent 
character. 

Appeal dismisaed with costs. 

Solicitor for the appellants : Salwey. 
Solicitors for the respondents : Allen 8f AUen. 
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WAIiLES AND Othum v. GIFFS. j^gg^ 



ItUgaX company — Be^isiraHon of company — Companies Act, 87 Vic, No, 9, $, 8. Nov» 11, 12. 

A oompany that is by law illegal haa no locu9 standi in Court, and cannot sue MctrHn C.J* 
in respect of any cauae of action. JV»uce«J. 

Inncs J. 

This was tlie defendant's appeal from the decision of Sir W. 

Maaming, P. J., (reported L.B. ante, p. 40). The pleadings and 

fiacts are folly set out there. 

ScUomons, Q.C. {Armstrong with him), for the appellant (Nov. Nov. ii. 
11). No matter what the nature of the claim may be, the Court 
cannot recognise the existence of a Company, which in the eye of 
the law is non existent : In re Padatow Total Loss and OoUisum 
Assurance Association (1) ; Shaw v. Benson (2) ; Jennings v. 
Hasnmond (3) is a still stronger case in onr favour. 

[Faucxtt, J. Suppose 21 persons came as individuals ; and said 
that the defendant had got the money from them as individuals 
by &lse pretences, or had stolen it?] 

I should say that 21 persons could not sue if jointly interested 
for tlie purposes of gain. Here, however, the statement of claim^ 
on the face of it, shows that the plaintiffs form a company carried 
on for the purposes of gain ; so that we do not require to go as 
far as that. The plaintiSs have no status as a company ; and 
cannot be heard, whatever their cause of action. Syhes v. 
JBeadon (4) has reasoning a little against this view ; but taken 
altogether it is in our &vour. Sheppard v. Oxenford (5) 
apparently has some bearing in the present case, but was 
decided before this Act was passed in England. 22. v. FranJc^ 
land (6), cited on the other side in the Court below, is utterly 
irrelevant. 

(1) 20 Ch. D. 187. . (4) 11 Oh. D. 170. 

(2) 11 Q.B J>. 148. (5) K. & J. 471. 
(8) 9 Q.B.D. 226. (6) 9 Jur. N.S. 388. 
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188S. Darley, Q.O. (with lim Sly). The law only knows of 

Wallxb individnals sning as sncli^ or of corporations ; here the indmdnals 

Qi^, are sning as snch. If judgment goes against them^ it will be 

"^ - enforced not against the company^ but against the plaintiffs 
as individuals. 

^ If we do not obtain the remedy we ask for, there is no other. 

The Court surely cannot hold that. JB. y. Frankland (1) and 
Sharp y. Taylor (2) show the distinction between a case like 
the present and one where an illegal contract is sought to be 
enforced. That distinguishes the case from those cited on the 
other side. In Be Padatow {S), a company illegal under the 
Act was attempted to be wound up in accordance with its 
provisions. Here we do not ask the Court in any way te 
assist the company, as a company. Tennant y. Elliott (4) 
illustrates this distinction, as does Farmer y. Btissell (5). The 
individual plaintiffs paid this money to the defendant ; it 
never left his hands, and therefore remains their money t 
Sheppard v. Oxenford (6). Does it lie in the mouth of the 
present defendant to say that what he entered into himseU was 
illegal ? The remedy against an agent employed to purchase is 
shewn in Morrison v. Thomson (7). Jeimings v. Hammond (8) 
and Shaw v. Benson (9) may be considered together. The case 
of a trustee of a prohibited company, suing a member of 
that company on a promissory note given for the objects 
of it, is quite different from the present case. We are 
not trying to enforce an illegal object; but are virtually, 
though not in form, suing in detinue for the money. The 
allegations in the statement of claim may be treated as mere 
Surplusage. ' 

Salomons in reply. The cases cited on the other side do not 
touch my argument. They are cases where there was some, 
defect in the contract. The real distinction is between cases 

(1) 9 Jur. N.8. 888. (6) 1 K. & J. 491. 

(2) 2 PhiU. at p. 817. (7) L.B. 9 Q.B. 480. 

(3) 20 Ch. D. 187. (8) 9 Q. B. D. 226. ' ) 

(4) 1 B. & P. 8. (9) 11 Q. B. D. 663. 
(6) 1 B. & P. 296. 
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whare the illegality is in the transaotdon^ and those where the . i88g« 
{Nurties sning have no legal existence. Wallsb 

Owr. adv. tmtt. Qim. 

On Not. 12^ the judgment of the Court was delivered. Nov. is. 

Sib J. Mabtin^ G. J. This suit was instituted by a number of MarHn 0. J. 
persons on behalf of themselves and others^ as members of an 
unregistered company* In the first clause of the statement of 
•olaiin^ they allege that they were a partnership company, trading 
under the name of the Golden Crown Hydraulic Sluicing and 
Gold Mining Company, and that the defendant, at the time of the 
.aecmal of the causes of action therein mentioned, was a partner 
and promoter in and of the same, and was acting as agent for and 
on behalf of the said partnership. In the fifth clause it is stated 
that the partnership company consisted of 21 persons, and had 
4k capital of 10,000Z. ; while the prayer contained, amongst other 
things, a request that an account might be taken of all sums 
reoeiyed by the defendant from one Strain. 
. The suit was instituted to recover 500Z. alleged to have been 
H>btained by the defendant under the following circumstances^ 

[His Hohoub here stated the facts as set out in the state- 
ment of claim, reported on pp. 41 & 42 of 6 N.S.W.B. Eq.]. 

The company, although consisting of 21 members, was never 
registered, and the defendant demurred on the ground that as 
this had not been done, the plainti£s had no locus standi in the 
Oourt. His Honour the Primary Judge held, that looking at 
the special circumstances of the case, this omission did not matter, 
and overruled the demurrer. From this decision the defendant 
now appealed. 

We have been referred to several very distinct authorities 
that no suit can be instituted for the purpose of carrying out the 
objects of a company which is in any way illegal. The law is 
laid down too clearly to admit of any doubt, whatever incon- 
venience may result from such decisions, that such a company 
does not exist in the eye of the law, and so cannot be aided by 
the Court in any way. I am, therefore, of opinion, with g^reat 
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1886. 



Wallxr 

V, 

G1FF8. 
Martin CJ. 



respect to liis Honour tlie Priniary Jndge, that He took an erro- 
neons view of this case. The suit was institnted by the oompanjr 
to'obtain an account of money which would go into the company's 
ooSers. The plaintiffs state that they were a company— that 
the defendant was acting as an agent on their behalf; and they 
wind up by asking that an account of the money received by the 
defendant when acting as their agent may be taken. That 
account can be for no other purpose than to have the money 
recouped for the benefit of the company. It is true that when 
we speak of a company we speak also of the individual members 
thereof^ as Mr. Barley argued ; but the plaintifb here are suing 
as a company, and speak of themselves as such all throt^h the 
statement of claim. This suit is one instituted by the company 
on behalf of it, and for its benefit. That is a suit which cannot be 
entertained; and, however much we may regret that what 
appears to be a fraud, of this character, should succeed, we 
cannot help it. The difference between Butt v. MonlUmyi (1) 
and the present case is that there an ill^^ company was sued 
by the promoters thereof, when the Court held that the pro- 
meters could not take any objection of that kind. The two 
cases are not in any way alike. I am, therefore, of opinion that 
this appeal should be upheld. 



FaueettJ. Faucett, J. Out of rospoct for the decision of his Honour 
the Primary Judge, I took time to consider this case, and alter 
consideration I am constrained to come to the same conoluaion 
as his Honour the Chief Justice. There can be no mistake as to 
the character in which the plaintiffs sue— they sue as a ci/oip^^v 
of a kind prohibited by the Oompanies Act, consisting as it does 
of more than 21 persons, having for its object the acquisition of 
gain, and not having been registered. This appears on the &oe 
of the statement of claim ; every paragraph of which shows that 
the plaintiffs come into Court in such a position. The cases 
which have been cited clearly show that an unregistered company 
cannot come into Court at all for any purpose connected with 
the objects of the company. More than this, the prayer of the 
plaintiffs is not simply that the defendant may be restrained 

(1) IK. J. 98. 
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from doing anything againBt the interest of the company ; but J=8Sg- 
it asks that an aocoxmt may be taken and the defendant declared Walzab 
a tmstee for a company which is forbidden by law« It seems q^. 
to me that this is precisely like the claim made in the Padaiow fisvuMti J, 
Case (l)j where an unregistered association sougl^t to be wound 
up under one provision of an Act, which by another provision 
declared sucb an unregistered association to be illegal. This the 
Court refused to do. Here by asking for an account to be 
taken the plaintifk are seeking the assistance of the Court in 
carrying out the objects of the company. The very transaction 
out of which the suit has arisen began while the defendants 
professed to be a company, and was executed by the defendant 
as an agent of the company, which at that time was an illegal 
one. The present seems to me quite a different case from 
Temumt v. ElUott (2), and others of that class, where money had 
been actually paid into the hands of a third party for the use of 
some one unconnected with the illegal contract. Here the 
objection arises on the face of the statement of claim, which shows 
that at the very inception of the transaction the plaintiffs were 
doing an illegal act, and carrying it out illegally. In spite of 
this they now seek to get the benefit of their illegal act. In my 
opinion they cannot do so, and therefore this appeal must be 
allowed, and the judgment of his Honour reversed. 

Sib G. Innss, J. I concur with the rest of the Court in innesZ. 
thinking that this appeal must be allowed and the demurrer 
sustained. The point strikes me as amounting to this : Can 
an illegal association come into Equity and invoke the aid of the 
Court against its agent, who has committed a fraud in reference 
to the purposes of the company f It seems to me that there 
can be only one answer to that question. No case has been cited 
in which such a company has appeared as plaintiff. The difference 
between the present case and Butt v. Monteand (8) is clear, as 
his Honour the Chief Justice has said. Here the plaintiffs are 
seeking the aid of the Court; and they are admittedly wrong doers. 
The company could have registered, and ought to have been. 

(1) L.R. 20, Ch. D. 137. (2) 1 B. & P. 8. 

(8) 1 K. & J. 99. 
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1885. They seem to me to "be just as mncli out of Court as a manied 
Wallsb woman would have been before recent legislation* Under these 

Q^ ciroumstances, I feel constrained to give judgment for the 
inne$J. defendant^ although the present aspect of the case is most 

unsatisfactory. 

Appeal allowed and demurrer 
euetavned with costs of the ap^ 
peal and ia the Court below. 

Solicitors for the appellant : Norton ^ Oo. 
Solicitors for the respondents : Want, Johnson 8f Co. 
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DENT V, DENT. 1885 

liUerverUUm by Crown SolicUor—'i6 Vict. No, 9, «. 28. 

Leave to intervene is only to be granted where it can be shown that the Windeyer, J» 
Grown Solicitor has good reason for suspecting that any parties to the suit are or 
have been acting in coUnsion for the purpose of obtaining a divorce contrary to 
the justice of the case. 

On the 12th of September 1884, a decree nisi was granted for 
a dissolution of marriage on the ground of the husband's aduitery^ 
desertion, and cruelty. 

Walker applied for leave to the Crown Solicitor to intervene, 
on affidavit by the respondent's solicitor stating that he had 
reason to believe that, on the marriage of the respondent to the 
petitioner, she had a husband living. 

Windeyer, J.: — On the 12th day of September last a decree 
nisi was granted in this case for a dissolution of marriage on the 
ground of the adultery, desertion, and cruelty of the husband^ 
and an order was subsequently made for alimony pendente lite, 
the custody of the children being also given to the petitioner. 
An application is now made for leave for the Crown Solicitor to 
intervene, which is supported by an affidavit made by the respon- 
dent's solicitor, stating that the respondent is now, according to 

N.S.W.R., Vol. VI., P. & M. A 
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1885 information received by him, in a position to prove that when he 
5i8NT married the petitioner, supposing her to be a widow, she had, in 
DwT V^^^ ^f ^^*'> * husband living. The evidence which the affidavit 
states can be given in support of this suggestion is somewhat 
suspicious, and is not supported by any affidavit of the person 
who it is said can prove the fact of the death of the petitioner s 
first husband since her marriage with the respondent. When the 
case was tried no issue was raised by the respondent as to the 
validity of the marriage between the parties, which took place 
fifteen years ago, and this is evidently an attempt on the part of 
the respondent to re-open the case, which, as far as the parties are 
concerned, must be considered as closed, as it has been held in 
the cases of Stonte v. Stonte (1), and of Clements v. Clements (2), 
that they have no right to show cause against the decree being 
made absolute, whilst the latter case seems to show that the 
Court will not countenance their putting forward some one else 
to intervene in their behalf. The object of the provisions of the 
28th section of the MatHmonial Causes Act was to enable the 
Court to receive information either from private persons outside 
the suit, or officially through the Queen's Proctor, which would 
prevent the Court being imposed upon by the parties before it. 
As the circumstances of this case entirely preclude the idea 
of collusion, and the affidavit by which the motion is supported 
does not suggest it, I must refuse an application for leave to 
intervene, which, I am of opinion, was only intended to be 
granted where it can be shown that the Crown Solicitor has 
good reason, in the words of the section, " for suspecting that any 
parties to the suit are, or have been, acting in collusion for the 
purpose of obtaining a divorce contrary to the justice of the 
case." I have had some doubts whether I should not make the 
respondent pay the costs of this application, as he evidently has 
put the Crown Solicitor in motion with the view of re-opening 
the case, but as this is the first occasion, I believe, where the 
right of the Crown Solicitor to intervene has been brought before 
the Court, I refrain from doing so. 

Solicitor : WHliams, C. S. 

30 L. J. P. & M. 255. (2) 33 L. J. P. ft M. 74. 
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ALLEN V. ALLEN. 1885 



Misconduct and neglect amdudng to uif^s adtdtery—CondonaUoi^— Practice— Leave feb, 26, 26. 
to be excused from naming a co-respondent— Zl Vict. No. 9, a, 23. j^^^^ ^3 

The Divoree Cotirt wm eBtablished, not for the enoonr&gement of the reckless 
and dissolute, bat for the relief of the innooent and unfortonate. Windeyer J.. 

Where petitioner having seduced his wife before marriage, and lived with ber in 
a public-house kept by him, and frequented by prostitutes and other disorderly 
characters, and, after leaving the public-house, habitually neglected her for a long 
time, and finally left her altogether for more than a year, without any means of 
support, — Hddf that he had been guilty of such wilful neglect and misconduct as 
had conduced to the wife's adultery. 

Where the petitioner suspected that his wife was living as a prostitute, 
left her for fifteen months, and on his return, finding that she had taJcen out a 
warrant for his arrest for desertion, condoned her adultery without exacting 
any pledge from her as to her future conduct, — Heldt that petitioner was guilty of 
misconduct and neglect, conducing to respondent's continued adultery. 

Application for leave to be excused from naming a co-respondent may be made 
at the hearing : Jeffera v. J^ers (L.R. 2 P.D. 90) followed. 

This was a petition for divorce by the husband on the ground 
of his wife's adultery, alleging that she was a common prostitute. 
An answer was filed containing a counter-<;harge of adultery and 
allegations of cruelty, desertion, and condonation, and such wilful 
neglect or misconduct as conduced to the adultery. The issues 
were — (1) Whether the said respondent committed adultery at 
any time between the 28th day of December, 1881, and the date 
of the filing of the petition herein, being the 17th day of Septem- 
ber, 1884. (2) Whether the said petitioner, since the 28th day 
of December, 1881, committed adultery at divers times and occa- 
sions, and with divers persons, or with one Caffie Lizzie, or at all. 
(3) Whether the petitioner, since the 28th day of December, 1881, 
has been guilty of cruelty or such wilful neglect or misconduct as 
conduced to the adultery. (4) Whether the petitioner has con- 
doned the adultery committed by the respondent (if any) since 
the 28th day of December last. 

Brovmvag for the petitioner. 

Gibson for the respondent. 

On the day of hearing, the 3rd issue was allowed to be amended 
by the substitution of the words '' since the marriage of the peti- 
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1885 tioner and the respondent" for the words " since the 28th day of 
AiAMs December, 1881." 



Allen. 



The suit being called on, 

Oibson took a preliminary objection that no order had been 
obtained by the petitioner in the suit for leave to be excused 
from naming a co-respondent, as required by sec. 23 of the 
"Matrimonial Causes Act'' (36 Vict. No. 9). 

Browning contended that leave was not necessary where the 
petitioner's case was that the respondent was a prostitute, and 
the adultery was alleged to have been committed with divers 
persons unknown, who could not possibly be named. 

WiKDEYER, J. The section is imperative. Leave must be 
obtained. 

Browning thereupon moved for leave. The Court could allow 
the petitioner to proceed without joining a co-respondent. 

Oibson objected. It was too late. He cited ToUema^cke v. 
ToUemache (1) to show that the order could not be made after 
citation served. 

WiNDEYER, J. I am of opinion that, on the authority of 
Jeffers v. Jeffers (2), I can grant the application. There is 
nothing to show that the petitioner is keeping any one out 
of the way, and no special grounds are alleged by the respondent 
why the application should be refused. 

The hearing was then proceeded with. His Honour reserved 
judgment, and on the 13th day of March delivered the following 
written judgment: — 

WiNDEYER, J. The petitioner in this suit prays for the dissolu- 
tion of his marriage on the ground of the adultery of his wife, a 
co-respondent having been dispensed with, as there was evidence 
which satisfied me that the respondent was living as a prostitute. 
In answer to the petition the respondent pleaded : 1. A counter- 

(1) 28 L. J. P. & M, 2. (2) L.R. 2 P.D. 90. 
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charge of adulfcery by the petitioner with a woman known as 1885 
Caffie Lizzie. 2. That the petitioner had been guilty of cruelty Allen 
and such wilful neglect and misconduct as had conduced to the allkn. 
adulfcery ; and 3. Condonation. The facts of the case, as far as 
they can be gathered from the somewhat confused account 
which the parties give of their married life, appear to be as 
follows : — The petitiouer, who described himself as a farmer, but 
who has not followed that occupation since his marriage, knew the 
respondent from her childhood, being her senior by some thirteen 
years. The respondent, now about twenty-eight years of age, was 
the daughter of a labourer living near Ryde, where the petitioner s 
family also resided. Befoice her marriage, after having lived as 
a domestic servant in families of respectability in Sydney, she 
went to Melbourne as a barmaid. In consequence of an offer of 
marriage made to her by the petitioner she, at his solicitation, 
returned to Byde, and there, it appears, was seduced by him, as on 
the 6th of December, 1877, following her marriage on the 29th of 
August, 1877, she was delivered of her first child, which the peti- 
tioner acknowledged as his own, though whilst claiming it, he 
with imnecessary cruelty attempted during the case to throw 
further disgrace upon the woman by cross-examining her as to 
alleged admissions which she denied, and I think with truth, that 
the child was not his. The fact, however, is unquestionable that 
he married her when far advanced in pregnancy, and well know 
ing the state in which she was. On his marriage the petitioner 
took a publichouse in York-street near the police-office, and from 
the taking of this public-house dates the commencement of the 
domestic unhappiness which has culminated in the present suit. 
The house apparently was one much frequented by prostitutes 
and persons of low character, whose language and conduct so 
disgusted the respondent that she urged upon the petitioner the 
expediency of giving it up, but this he refused to do. Further 
disagreements appear to have arisen between the petitioner and 
his wife in consequence of his keeping company with women of 
bad character, whom he allowed to remain in the house after clos- 
ing hours, when his wife and her infant had retired for the night. 
So vehemently did she protest against these proceedings that on 
one or two occasions she was locked out by her husband, and on 
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1885 her insisting on re-entering the house, the police, either attracted 
Allkn by ^^^ disturbance, or, as the husband complained and alleged, 
Ali^n b^^i% made aware by his wife of the manner in which the house 
was conducted, took proceedings against the petitioner, and he 
was twice fined for allowing prostitutes to remain on his premises 
and selling after closing hours. On his wife further protesting 
against the misconduct of a partner of the petitioners in 
admitting prostitutes to his bedroom, and carrying on an 
improper intimacy with one of the female servants, and requesting 
that the man should not be allowed to remain in the house, the 
petitioner replied " What does it matter so long as we are making 
money?" — a speech which, coupled with the other evidence in 
the case, sufficiently discloses the character of the man, and is a 
key to his subsequent conduct towards his wife. After remain- 
ing in the house for eight or nine months the petitioner sold out, 
either because the house did not pay, as he alleged, in conse- 
quence of his wife refusing to help him in its management, or 
because his mode of conducting it had brought him too frequently 
under the notice of the police. After leaving this house the 
petitioner lived on the proceeds of its sale as long as they lasted 
and, with the exception of again keeping a public-house for six 
weeks, seems to have had no settled occupation. During this 
time he chiefly resided with his wife at a boarding-house kept by 
one Cain, and whilst living there I find that he neglected his 
wife, as she alleged, by continually absenting himself all day, 
sometimes all night, and sometimes for days together, habitually 
coming home late at night, sometimes not till morning, lying in 
bed sometimes till two in the afternoon and then going out 
to public-houses, where he spent his time in drinking and 
gambling. During the whole of her life in this lodging-house, 
which, either together with her husband or alone, lasted for three 
years, no matrimonial misconduct is charged against the wife, and 
even according to the evidence of Mrs. Cain, whom I found to be 
so absolutely hostile to the wife as to make me place no reliance 
on her testimony where contradicted, the respondent conducted 
herself with perfect propriety. It is indeed evident that at this 
time she was a woman yearning for the society of her husband, 
her efforts to get him home from his gambling den being illus- 
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trated by the anecdote confirmed by the evidence of Mrs. Cain, 1885 
describing how on a Sunday morning she sought her husband in AuunT 
his place of gambling resort, and being unable to persuade him to . ^• 
come home, she left him after putting his infant child in his arms, 
that he might be compelled to return with it. The only quarrels 
between them that are spoken of are those which originated in 
her efforts to get him home and her natural complaints at his 
n^lect. Not once during the various periods that the petitioner 
and respondent were living together does it appear that the wife 
was ever taken out by her husband for the purpose of such 
recreation as is within the reach of all, even the humblest classes 
of society ; whilst his manner towards her when at home was 
apparently always that of stolid indifference. The wife, think- 
ing that if they had a home of their own she might secure more 
of her husband's society, persuaded him to take a house. Here, 
however, his neglect was the same, while the domestic unhappi- 
ness of the wife was increased by finding herself in a strange 
neighbourhood without credit and without money to buy herself 
and children the bare necessaries of life. In November, 1878, the 
petitioner left the respondent, as he said for the purpose of tak- 
ing a public-house at Mudgee, which, however, was not taken. 
Three days after the respondent followed him, stayed with him 
a week, and then was brought back by the petitioner to Sydney, 
where he left her again in June, as he said to look for work, but 
nothing was heard of him for ten weeks, and he remained absent 
for a year and five months. During this absence the respondent 
lived in the lodgings where the petitioner had left her, and was 
so scantily and rarely supplied with money by the petitioner that 
several times she had to pawn her clothing and jewellery to pay 
for necessaries. When a second child, born during her husband's 
absence, was 10 months old, she determined, to go after him, and 
succeeded in finding him near Bathurst, where he seems to 
have been living as a gold-miner, and where, as far as I can see, 
there was no reason why he should not have brought her to live 
with him. She remained with him three months, when the 
petitioner, refusing to return to Sydney with her as she wished, 
went off against her will to Mudgee, leaving her to return to 
Sydney, and furnishing her with the means of doing so. She 
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1885 again stayed at Mrs. Cain's till, on the death of his father ia 
~AiLEN June, 1880, the petitioner returned to Sydney. Some proposition 
^^ was made at this time that the wife should live with her mother- 
in-law, but this she rejected, as the petitioner's mother had always 
treated her unkindly since the birth of her first child. She 
was, however, willing to live anywhere else in the country 
with her husband. The respondent at this period again 
appears to have been neglected, the petitioner continually 
absenting himself and leaving his wife in a strange neighbour- 
hood without money and without food for the children, whilst he 
idled his time away, as he said, looking after his interests in a 
lawsuit. It is not very easy, from the confused manner in 
which their evidence was given, to follow the movements of the 
petitioner and respondent after this period, but it would seem 
that the petitioner again left his wife and went into the country, 
and after being absent some months returned to town, stayed 
with the respondent a short time, and again left her for a lengthy 
period, on both occasions leaving her without adequate means of 
support for herself and two children. 

The petitioner now complains that his wife has been untrue to 
him, and seeks a dissolution of his marriage, alleging that for 
some time past the respondent has been living as a prostitute. 
The respondent, who gave her evidence in a straightforward 
manner, did not deny that she had latterly been living in the 
manner charged by the petitioner, but attributed her fall to the 
wilful neglect and misconduct of her husband, alleging also that 
he had condoned her offence. The questions for my decision are 
whether the petitioner has been guilty of such wilful neglect or 
misconduct as has conduced to the adultery or has condoned it, 
and whether the petitioner, as his wife also alleges, has not 
himself been guilty of adultery, and therefore disentitled himself 
to the relief which he seeks. The petitioner charges adultery 
commencing on the 28th of December, 1881, up to the filing of 
the petition, but there is no evidence pointing to the exact time 
when the respondent lapsed into a life of shame. At the end of 
December, 1881, the respondent was living in Macquarie-street 
south, where in the absence of her husband she had rented a 
house and took in lodgers. Here the petitioner lived for six 
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weeks before he left for the country in December, 1881. During 1886 



this time a woman was living in house who was suspected by the Allbn 
petitioner of being a prostitute. According to the evidence of all«k. 
the wife, the petitioner went away leaving her there. The 
petitioner, however, stated that he had ordered her away, 
though the fact remains, according to his own admission, 
that the woman was in the house for six weeks whilst he 
was at home before he thought it necessary to find fault 
with her presence. In the conflict of evidence between the 
petitioner and respondent with reference to this matter, I 
believe the respondent rather than the petitioner. It appears to 
me that the petitioner could not have failed during a six weeks' 
residence to have discovered the character of the woman, and 
that after tolerating her presence for six weeks he left her with 
his wife when he went away. The conclusion at which I have 
arrived, after a full consideration of all the evidence in this pain- 
ful case, is that the petitioner has brought about the adultery of 
his wife by his own wilful neglect and misconduct. The respon- 
dent, as far as I can discover, was before the time of her seduc- 
tion by the petitioner, a well-behaved, respectable young woman, 
and though frail agaiast temptation, which was accompanied by 
the immediate prospect of marriage, was desirous to lead a re- 
spectable life with her husband. Marrying a woman whom he 
knew to be frail, her husband took her to a home which he con- 
ducted in a manner calculated to weaken her respect not simply 
for chastity, but for the decencies of life, and with a grossness in- 
dicative of his nature, on her objecting to her surroundings, did 
his best to teach her that immorality was of little consequence so 
long as it paid. When still uncorrupted she rebelled against the 
degradation which was being forced upon her, he locked her out 
of his house whilst he consorted with the prostitutes to whose 
presence she objected. Driven to give up the public-house be- 
cause she persistently refused to abet him in his mode of con- 
ducting it, the petitioner takes to a life of dissipated idleness, 
treating his wife with sullen neglect and indifference. His money 
becoming exhausted, he leaves her, on the pretext of taking a 
public-house in the country. The wife, still dinging to her hus- 
band, follows him. She gets him back, to be again neglected and 
N.S. W.R., VoL VI., p. & M. B 
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1886 left at times without thQ. necessaries of life. Still clinging to him, 
Almn she, after a prolonged absence, goes after him, and finds him in 
. *• the country, where he again leaves her against her wishes, send- 
ing her to Sydney to shift for herself without means amidst 
bailiff and pawnbrokers as best she may. Exasperated at length 
by his practical desertion of her, for such his prolonged and re- 
peated absences, relieved by few letters and less money, really 
amounted to, she took out a warrant for her husband's apprehen- 
sion under the provisions of the Deserted Wives and Children Act, 
On the day she obtained the warrant, and before it was put into 
execution, her husband returned, and on his promising to remain 
with and maintain her, she forgives him, and both going before a 
magistrate the proceedings are annulled. But again the peti- 
tioner leaves the respondent to struggle alone amidst all the 
difficulties of her city life. Who can wonder that her love at last 
wore out, and that in her miserable struggle with grinding poverty 
she recalled the lessons her husband had set her in their early 
married life, and at last fell to the level of the woman towards 
whom he had shown no distaste, and in whose company he 
allowed her to remain when leaving town ? It has been argued 
before me that the conduct of the husband in thus leaving a 
young wife in the prime of womanhood and of some personal 
attractions, whose frailty he knew by experience, exposed to all 
the temptations by which misery and even the love for her 
hungry children may subject a woman, .does not amount to mis- 
conduct conducive to her adultery within the meaning of the 
'' Matri/monial Causes Act" It has indeed been argued that the 
misconduct of the husband, to be conducive to the adultery, must 
be exhibited in words or acts from which a woman may infer 
that he wishes her to commit adultery or will not be displeased 
if she does, and the case of Devine v. Devine (1) has been cited 
in support of this proposition. On examination it will be seen 
that this case is no authority for the petitioner's contention, and 
for my own part I refuse to countenance a proposition which 
would require conduct to be proved amounting to anticipatory 
condonation, to deprive a husband of the relief which the law 
intends should on]y be extended to those who come into Court 
(1) L. R. 1 P. & M. 631. 
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dearly guiltless of their own dishonour. It is idle to contend 1885 
that a husband is not guilty of misconduct conducive to his wife's allen 
adultery, who persistently behaves to her in a manner calculated j^^^ 
to alienate her affections, who habitually leaves her without 
means of support, without his protecting care, and having by 
example and precept destroyed her respect for a virtuous life, 
leaves her exposed to the obvious dangers by which a man with 
the slightest experience of life must know that a frail woman is 
surrounded. Were it necessary, however, for the respondent to 
establish the position contended for as necessary to maintain her 
plea, evidence is not wanting for its support. The petitioner 
alleges that he first became aware of and believed that his wife 
was leading the life of a prostitute when he returned from the 
country in July, 1882, after a lengthy absence, and found her 
living in Biley-street, in a house larger than her means war- 
ranted ; and which, as the evidence clearly proves, was conducted 
as a house of ill-fame. According to the respondent's evidence, 
not denied by the husband, on the night of his unexpected 
return he encountered a man escaping from the house in 
a half-clothed state, and though after a few days' residence 
with her he seems to have quarrelled with her and left 
her, it appears that on a subsequent return to town, the 
date of which is not clearly fixed, he consorted with and kept her 
for some days in a public-house somewhere in the city. In sup- 
port of the plea of condonation, it was further proved that on 
returning to town again in November, 1883, after fifteen months' 
absence, the petitioner, finding that another warrant for desertion 
had been obtained for his arrest, persuaded his wife to take a walk 
with him in one of the parks, and whilst there begged her not to 
allow its execution, as he would be locked up. The respondent, on 
his again promising to support her, promised not to inform the 
police of his presence in Sydney, and took him home. Where, as 
she swore, he passed the night with her. In the conflict of 
testimony between the husband and wife as to whether, as she 
swore, he slept with her, or whether, as he wished me to believe, 
he passed the night sitting in an Austrian chair, I am, taking all 
the probabilities of the case into consideration, compelled to 
believe the evidence of the wife. I cannot suppose that any 
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1885 jury would accept the petitioner's explanation^ that he was 
Allen obliged to unwillingly remain a prisoner in the house, because 
Allbk ^^ ^^^^ ^^^ possessed herself of and had secreted some of his 
clothes, a state of deshabille which is somewhat inconsistent with 
the petitioner s story of his sitting all night on an Austrian 
chair, though quite consistent with his wife's more probable 
explanation as to the manner in which he passed the night. 
It must be remembered, moreover, that their consorting 
together would, as the petitioner doubtless knew, put it out of the 
wife's power to arrest him under the warrant for desertion. Such 
a condonation of the wife's previous misconduct as I believe then 
took place, would, of course, be got over by subsequent miscon- 
duct on her part ; but unaccompanied as it was by any pledge 
exacted by him that her life should not continue to be what it 
must have been at that very time, and what it had been io his 
knowledge in the past, was, in my opinion, conduct conducing to 
the continued adulterous life of the respondent, by its naturally 
leading her to believe that such a life had not been, and would not 
be absolutely displeasing to him, or incapable of forgiveness. 
Qranted that condonation implies a promise from the guilty 
party that the offence will not be repeated, the condonation which 
took place here was of no ordinary character. It was not the 
condonation of a single offence, nor of offences with a single 
partner in guilt. It was not, as is sometimes the case, the large- 
hearted forgiveness which a good man can bring himself to think 
it is his duty to extend towards an erring wife ; nor was it the 
condonation brought about by the passionate attachment of an 
uxorious husband, whose devotion for years to a fair but frail 
woman, had made life unbearable without her. It was, as it 
seems to me, the act of a gross, low-minded man, without love for 
his wife, indifferent to what she had become, and who was simply 
anxious to escape from the warrant which was out for his appre- 
hension. In condoning as he did his wife's life of prostitution, 
without even the slightest hint at the necessity of her giving it 
up, in afterwards leaving her as he did without means and 
without his protecting care, I think he was again guilty of 
misconduct and neglect conducing to her continued adultery. The 
danger of which he must have been aware was not the dangerous 
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presence of one man, as was held necessary in the case of DevvM v. 1886. 
Devine (1), but was in the life of prostitution which the petitioner allwT" 
knew his wife had been living. So little, indeed, did her mode of 
life revolt him, that for two years he allowed his children to 
remain in her brothel, and only took them away when the police 
insisted on his doing so, and threatened to take proceedings for 
their removal under the provisions of the law. 

In support of the respondent's counter-charge of adultery by the 
petitioner, she stated that when she found her husband living as 
a gold-miner near Bathurst, after reproaching him with leaving 
her as he had done, a reconciliation took place between them, 
and that on taxing her husband with deserting her for some 
other woman, he said that he had only been un&ithful to her 
with one woman, whom he named, and asked her forgiveness. 
Though the petitioner in his case in reply denied that he had 
made any such admission, on cross-examination in his case in 
chief he admitted that he might have made such a statement to 
his wife, and his manner when giving his evidence on this point 
was, in my opinion, anything but satisfactory. The wife's 
account of the manner in which her husband, at night, in an 
access of marital tenderness, exceptional on his part, and pro- 
bably induced by the reconciliation which took place on her 
seeking and rejoining him, confessed his fault, and begged its 
forgiveness, was not unnatural, whilst the probability of a con- 
tinuous continence by a man of the petitioner's character, who 
was habitually absenting himself from home, is entirely opposed 
to the conclusion, which experience in this Court teaches may be 
safely drawn, that where men desert their wives they do so for 
the sake of consorting with some other woman. 

Coming to the conclusion as I thus do, that the petitioner him- 
self has been guilty of adultery with the woman named in the 
issue ; that he, by his misconduct, first conduced to the adultery 
of his wife ; that he then condoned it ; and by his method of 
condonation and subsequent misconduct again conduced to it, he 
has disentitled himself to the relief which he seeks. It may be 
that it would be really better for these parties if their marriage 
could be dissolved, and it is hard to say what the wife has to gain 

(I) L.B. I P. & M. 681. 
N.8.W.E., Vol. VI., P. 4 M. C 
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1886. in coming forward to resist her husband's application. But with 
allkk these considerations I am not concerned. It has been clearly laid 
down in numerous cases that the petitioner will be always 
refused a divorce when he himself has been guilty of adultery, 
and that he is not entitled to a decree where he has, by his own 
neglect and misconduct, contributed to the fall of the woman 
whom he was bound to cherish and protect. Whilst the Court 
will make every allowance for men who, by adverse circum- 
stances, are really compelled to leave their wives, in search of 
honest employment, it will give no countenance to a class of 
men, already too large, who, preferring to spend their time in 
dissipated idleness, seek no settled employment, leave their wives 
to the mercy of strangers, fill our charitable institutions with 
their deserted children, and when they have too often succeeded 
in dragging their wives down to their own level, think they can 
rid themselves of them by the machinery of a Court which was 
established, not for the encouragement of the reckless and disso- 
lute, but for the relief of the innocent and unfortunate. The 
petition is dismissed, with costs. 

Petition dismissed with costs. 

Solicitor for petitioner : OastU. 
Solicitor for respondent : /. M, Curtis, 
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/• re FULLBBTON'8 WILL. P.O. 

Will — Commitntm — L€gaey ^fi to txeeuior <w 9ueh. 



1885. 
IToyl. 

Martim C.J. 



Where a legacy is left in a will to an executor, ae such, whateyer the words 
used in the will, no further oommission will be allowed to him. Where an 
executor thinks a legacy so left to him insufiftcient, he may either renounce his 
executorship altogether, or can decline to accept the legacy and apply to the ''"^^d 
Court for commission. Windeyer J. 

In the Will of Andrew Blake (1 S.O.E., N.S. 268) commented on. 

The &ct8^ so far as material^ are as follows : — The testator left^ 
by his will^ amongst other legacies^ 2002. '' to my brother-in-law^ 
Thomas Helenas Moffatt, as one of my executors." T. H. 
Moffatt acted as ezecntor^ accepted the legacy^ and in passing 
acconnts applied for further commission^ on the ground that he 
had been put to a great deal of trouble^ and had incurred con- 
siderable expense in connection with the estate. On 26th 
February, 1885, the Primary Judge allowed him a sum of lOOZ., 
as further commission, in consideration of the expense and 
trouble he had been put to, and against this the other executor 
and the residuary legatee appealed, and obtained a Bule nisi. 
On May 1st the motion for a Bule absolute was heard. 

Ralston in support of the rule. Where a will gives a legacy 
to an executor, as such, the terms of the will must be considered 
as a declaration of the testator that the executor should be 
excluded from further commission : Williama on Executors (1) ; 
In the Will of Blake (2) ; Harrison v. Rowley (3) ; Freeman v. 
Fairlie (4). 

Gordon^ jwn., shewed cause. The case of In the Will of Blake 
(2) is in my favour, as it shows that the Court will exercise 
a discretion in such cases. In the present case we have been 
put to great trouble and expense, and are entitle^ to something 
more than the legacy. 

(1) p. 1866, 8th Ed. (3) 4 Ves. 216. 

(3) 1 S.C.E. N.S. 263. (4) 8 M«p. 24. 

C 2 
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^^^* Sir J. Maetiw C.J. In this case the testator bequeathed to 

In re T. H. Moffatt the sum of 200Z.^ ''as one of my executors/' and 
Will. ^^ passing the accounts of the estate, his Honour the Primary 
Martin C.J. Judge allowed a sum of lOOZ. to Mofiattj by way of commission, 
in addition to the above legacy. Against this allowance the 
other executor and the residuary legatee have appealed. The 
case of In the Will of Blake (1) has been referred to by both 
sides^ and the question is whether it applies to the present case* 
It is true that the words used in the will in that case—'' as an 
acknowledgment and compensation for his trouble in executing 
my will '^ — are not the same as those here ; but their effect is 
precisely similar ; because when a testator bequeaths a sum of 
money to a* person as executor, he leaves it to him in his 
character of executor ; and if he does that, then, by necessary 
implication, he leaves it to him in compensation for any trouble 
he may take as such. There is no difference in effect between 
the two cases; and that being so, then the question arises 
whether, where a testator leaves money to an executor as com- 
pensation for his trouble in administering an estate, any addi- 
tional remuneration should be allowed beyond that amount. I 
am of opinion, on the authority of In the Will of Blake (2), and 
the cases there cited, that commission cannot be allowed beyond 
the amount which the testator himself has specified. It is quite 
optional for the executor, looking at the terms of the will, to 
decline to accept the remuneration offered therein, and to apply 
to the Court to fix his commission, or to renounce having 
anything to do with the will ; but if he does not do so, he is 
bound to limit his claim to the sum indicated by the testator. 
That was my opinion in the case of In the will of Blake (2), and 
it is my opinion still. Had the Court then arrived at a different 
conclusion, I should feel bound by their decision now; but the 
Court did nothing of the sort. Hargrove, J., differed from me, 
but Sir W. Man/ning did not. He said: "I should be sorry to 
say that in every case an executor is bound either to renounce 
altogether, or to take a legacy (perhaps 501.) in full satisfaction 
of any claim to commission, I cannot altogether agree with the 
Chief Justice that the question is concluded by authority, as the 
(1) 1 S.C.B. K.S. 268 
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decisions which have been cited seem distinguishable; and I IS^^* 
wish to be understood as not holding that in every case an in re 
executor will be precluded, by accepting a legacy, from claiming ^ v?ttl?^* 
any commission, however small the legacy, or however great the Martin C J. 
trouble '' (1). His Honour only said that he could not altogether 
agree with my decision, and would not pledge himself one way 
or the other ; and so he leaves the question open. Therefore, 
my opinion being the one way, that of Hargrave, J., the other, 
and Sir W. Manning expressing no opinion one way or the other, 
the matter was left at large, so far as this Court is concerned. I 
am now of opinion that the law is correctly stated in Williams 
on Executors (2), in these words: — ''Where, indeed, the will 
gives a legacy to the executor in respect of his trouble in 
the execution of his duty, in India, as an executor, the 
question no longer is what is the law of India, but what 
was the intention of the testator, in the expressions used 
by him, as applied to the law of India. And it has been 
holden, in such a case, that the terms of the will must be con- 
sidered as a declaration of the intention of the testator that the 
executor should be excluded from the commission to which the 
law of India would have entitled him, and that he can claim 
nothing more than the legacy which the testator has expressed 
to be a sufficient compensation for his trouble in performing the 
duties of executor.^' The authority cited for this statement is 
the case of Freeman v. Fairlie (3), which is a decision of that 
great judge. Sir W. Grant ^ who said " that an executor, having 
such a legacy for care and trouble, is not entitled to commis- 
sion.^' It appears to me that, on these authorities, there is no 
doubt whatever that in cases where remuneration is given in a 
will to an executor, as such, whatever the words used in the will 
may be, no commission should be allowed to him. I am, there- 
fore, of opinion that his Honour the Primary Judge was in error 
in allowing this lOOZ. for commission, and that the rule should 
be made absolute. 

WiNDEYBB, J. If I could sec that the decision in the case of Wifudeyw J. 
In ths Will of Blake (4) was a clear authority that an executor 

(1) 1 S.C.B. K.S. at p. 267. (d) 8 Mer. 24. 

(2) Page 1866, 8th Ed. (4) 1 S.C.B. N.S. 263. 
N.8.W.B., Vol. VI., P. & M. D 
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1886. ^ho took a legacy was also entitled to commission^ I shonld^ of 

Inre conrse, feel bonnd by it; bat I cannot see that the decision 

Will? * amounts to that, and I am therefore free to come to my own 

Wimdeyer J. Conclusion, which is the same as that of the Chief Justice. On 

examination of the cases, it seems to me that the point is decided 

by authority, and that the executor cannot claim such commis* 

ions. If he thinks the legacy is insufficient remuneration, he can 

renounce his executorship altogether, or else he can decline to 

accept the legacy, and apply to the Court for commission. The 

law thus laid down appears to me to be highly consonant with 

reason and justice. 

Bule made ahaolute, with 
costs of this motion only. 

Proctors for appellants : Spain 8f Moore. 
Proctors for respondent : Heron ^ Smith, 



Vici-Adm. the NIGHTIKGALE. 



July 8. Salvage hy crew — Ahandcmment, 

Aug, 81. Where by order of the master a ship has been finally abandoned in the open 

sea, for the purpose of saving life, the contract of the seamen is dissolyed, and 
Martin C. J. ^i^^j m^e entitled to salyage remuneration^ if, after snoh abandonment, they are 
instrumental in saving the vessel. 
The Florence (16 Jur. 572) followed. 

The facts of this case are set out in the judgment of Sir J. 
Mabtin, Judge Commissary. 

(7. J. Manning for the plaintiffs. 

Wise for Captain Garth. 

^11^.81. Sib j. Mabtin, Judge Commissary. This was a salvage 

MarHnOJ. g^^ instituted by Edward Lloyd Averillo, Walter Carry, 

Alexander Russell Barnes, Thomas Goodwin, and William 

Gibson, who had been seamen on board the brigantine 



VOL, VI.] PBOBATB AND DIVOROB CASES. 19 

Nightingale, wliicli vessel they brought into port in a very dis- 1^86. 
abled condition on the 2nd of May last. It appears that on the Thx 
1st of April hwt the Nightingale left Mercury Bay, in New ^'^™*!*J' 
Zealand, for Sydney, laden with a cargo of timber. On the 
16th of April she encountered a severe storm. At 1 o'clock the 
following morning she was, on examining the pumps, found to 
be full of water, and was kept afloat only by her cargo. The 
gale still continuing, on the 19th of April the whole of tbe 
deck cargo was with great difficulty thrown overboard. On the 
following day the anchors and chains were thrown overboard* 
The vessel was then like a half -tide rock, the only part of 
her out of water being the house aft. A portion of the stem had 
gone out of her, and her decks were in part burst by the 
water forcing the timber up. On the 21st the master determined 
to abandon the vessel, as he said that she was breaking up, and 
that the boat was the only chance to save the lives of all on 
board. By the master's directions the whole of the crew left 
the vessel with him and took to the boat, there being then but 
little sea on. They had proceeded about two miles when a sea 
lapped over the stem, and Averillo proposed that they should 
return to the water-logged vessel. They did so, and he and the 
other four plaintiffs went on board, preferring to take their 
chance there rather than in the boat, which they conceived to be 
too small to carry the whole of them. All this took place in the 
open sea, more than 100 miles from land. On the 25th, the 
Satumus, a German barque, bore in sight, and gave them some 
provisions, and told them their right position. The weather 
being calm, they detei*mined to stand by the vessel and try and 
save her. Subsequently another storm came on, and the steamer 
Elassa came near them and gave them their position ; but although 
they might have proceeded on board of her they still remained 
by their own water-logged vessel. On the 2nd of May they 
made Sydney Heads, and without any assistance they brought 
the vessel up at the French buoy in Neutral Bay, and there 
secured her. They then instituted this suit for salvage, notwith- 
standing that at the time of their abandoning the vessel they had 
formed a portion of her crew. 

D 2 
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^^^- In accordance with the law laid down by Dr. Lushington in 

Thx the case of The Florence {!), I am clearly of opinion that their 

«HiiKoix.i qIq^j]^ must be sustained. It was there held that where by order 
Martin CJ» '' 

of the master a ship had been finally abandoned in the open sea, 

for the purpose of saving life^ the contract of the seamen 
was dissolved^ and they were entitled to a salvage remnnera* 
tion if, after such an abandonment, they were instru* 
mental in saving the vessel. When they returned to her, after 
they had proceeded about two miles in the boat, their object was 
not to save the vessel, but to save their own lives, because they 
had come to the conclusion that the boat was too small to carry 
the whole party. Having thus gone ba ck to the Nightingale, 
they were no longer on board her in the character of her crew. 
She was at that time derelict, and they were clinging to her 
solely for their own protection. On the weather moderating^ 
and the means of escape from their perilous position being 
offered them by the approach of another vessel, they made up 
their minds to undertake the risk and labovr of remaining in 
their water-logged ship, and trying to bring her and her cargo 
into port. This, from the nature of that cargo, they were enabled 
to do, and they have, by the extremely dangerous task performed 
by them, well entitled themselves to a liberal salvage remunera- 
tion. 

A former master of the vessel, William Greorge Grarth, having 
instituted a suit for disbursements made by him, was awarded 
the sum of 581. 28., and he obtained a decree for that amount. He 
was also allowed to appear as a defendant in this suit, to have 
his claim protected in the present decree. After considerable 
delay and expense, the vessel, in her water-logged condition, 
was towed to a wharf, and the timber was taken out of her and 
landed, for the purpose of being sold. The vessel and cargo 
together realised 738Z. 2s. lOd., of which only 859Z. 18«. lOd. 
was paid into the hands of the Registrar, the large sum of S78L 4»- 
having been spent in landing, storing, measuring, selling, 
and delivering the timber, and paying duty upon it, this last 
item being no less than 70Z. 128. 6d. It is much to be regretted 
that these expenses should have amounted to so serious a sum, 

1) 16 Jnr. 572. 
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but a careful examination of the items has satisfied me that this ^^^' 
outlay was unavoidable under the peculiar circumstances of the Thb 
case. The marshal's charges and the fees of the Court will still ._ _,. ^ ^ 

° Martin C.J. 

further reduce the sum available for distribution by upwards of 

1201. more. The sum then left^ and on which the salvors have 

the first charge^ I direct to be disposed of as follows : — I 

award to each of the five plaintiffs the sum of 20Z., to their 

proctor the sum of lOOZ. in full for his costs; the remaining 

balance I award to the former master in part satisfaction of his 

decree for disbursements. 



DIGEST OF MATTERS 

EBPOBTED IN THIS VOLUME. 



COMMON LAW. 



A6EIITS— fiftfe Fbinoipal and Aobnt. 

IRBITBATION AND kWABJ^Aetion by 

arbitrators and umpire far their fee$ — Evidence of 
express contract — Part of declaration unanswered 
— Discontinuance — Statute qf JeofailsA The 
defendant Niccol contracted to bulla stores 
for the defendant Dixon, and the defendant 
Amos signed as a co-conti»ctor ; but he really 
was a surety for the performance of the work 
by Niccol. In this instrument it was agreed 
that in case of dispute the matter was to be 
referred to arbitration. Disputes having 
arisen, all the defendants siened a submission 
to arbitration. Niccol saw tne plaintiff Dean, 
and asked him to act as his arbitrator. Dean 
then stated to Niccol that he expected to be 
paid for his services. Dixon also saw the 
plaintiff Morell, and asked him to act as his 
arbitrator. Morell then stated what fees he 
expected. The arbitrators met, and appointed 
the plaintiff Poole as umpire. The umpire 
and arbitrators held many meetings, at which 
aU the defendants, except Amos, attended; 
and at those meetings called the attention of 
those defendants to the expose they were 
incairing by prolonging the inquiry. Held, 
that there was evidence of an express contract 
by Niccol to pay Deane his feesj and that 
Amos, as co-contractor with Niccol, was equally 
liable with him, and was bound by his acts. 
That Morell was also entitled for the same 
reason to recover against Dixon. And that 
the umpire, Poole, was entitled to recover 
against the three defendants. Qumre, whether, 
in the absence of evidence of express agree- 
ment, an arbitrator can recover the amount of 
his fees. Deanb v. Niccol, Mobell «. Dixbon, 
Pools v, Dixson. 146 

2« Agreement to refer — Motion to stay 

action — Mode of conducting arbitration not set- 
tled— ^1 Vie, No. 15, sec. 3.] Where parties 
have agreed to refer a matter in dispute to 
arbitration, and have appointed an arbitrator, 
but have differed as to wnether the arbitrator 
shall be at liberty to take evidence not upon 
oath, no instrument of reference having been 
drawn up or executed. Held, that the Court 
had no power under sec 8 of the Arbitration 
Act (31 Vic. No. 16), to order a stay of pro- 
ceedings in an action brought as to the subject 
matter of the agpreement to refer. Caxfbbll 

V, ViCKBBT 209 

8« Power to make such orders as could he 

wMdehythe Supreme Court ui Equity^ Interlo' 



cutory order by arbitrator.^ Declaration stated 
an order referring disputes between the plain* 
tiff and defendant to arbitration, with power to 
the arbitrator to find all such matters, and 
make all such orders, judgments, and decrees 
as could be made by the Supreme Court in its 
Common Law or Equitable jurisdiction. Aver- 
ment that the arbitrator duly ordered that the 
defendant should, before a certain day named, 
deliver up to the plaintiff possession of a cer* 
tain run. Breach — ^thatthe d^endant did not, 
before the day so named, deliver up the said 
run. Plea: That the order mentioned was 
made by and contained in an award, which 
award was, by order of the Supreme Court, re- 
ferred back to the arbitrator, and that the 
arbitrator had not, at the commencement of the 
action, made any further or other award, fie- 
plication : That the award was referred back 
only for the purpose of completing certain 
accounts, and Uiat the order of the Court did 
not in any way affect the order mentioned in 
the declaration. Demurrer and joinder. Held, 
that the order of reference, conferring on the 
arbitrator power to miUce such orders as could 
be made by the Supreme Court in Equity, 
authorised him to make a final order as to one 
matter separately and apart from the other 
matters in dispute. The order declared on 
was an order of that kind, and was not affected 
or suspended in its operation by the reference 
back. It takes effect from its date, and is en- 
forceable by action. Judgment for the plain- 

tiff. SOTTOB V. MOOBB. - - - 197 

ATTXCEMEST'-Attachmeni forn<m-payment 
of costs — Sequestraiien of estate — Insolvent Act 
(5 Vic. No. 17), *. 30.] The plaintiff having 
failed to pay costs which a judge in Chambers 
had ordered him to pay to the defendant, a rule 
absolute for an attachment was obtained by the 
defendant ex parte. On the return of the rule, 
the defendant moved that the plaintiff should 
answer certain interrogatories. The Court, 
however, on it appearing by the plaintiff's affi- 
davits, that he had sequestrated his estate and 
had registered in the sherifTs book the order for 
seauestration, dismissed the application, and 
ordered the plaintiff to be discharged from 
custody, holding that the attachment was a 
civil process for the recovery of a debt ; and 
that further proceedings were stayed by section 
30 of the Insolvent Act, Shack Tin v. Lon 
PooK 90 

AUTREFOIS CONTICT — ^00 CanaNAL 
Law, 10, 
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BILL OF LADIira— iSfe6 Shipping, 1. 
BY-LAW — See MuiriorpALiTiBS Aot8> 2. 
BETTII7G ACT— 5ee Cbikinal Law, 2, 9. 

CABBIER— fi^M NsaLioBVox, 1, 4. 

CENSUS ACT~-£fM Gbowk Lands, 2. 

CHALLENGE OF JVBJ-See C&ixinal 
Law, 6. 

CONSTITUTION ACT, — See Ctrsroiis 
DuTiNs, Pabliamsnt. 

CONTBACT OB AGBEEMENT— 2^ofi-aec«pt. 
anee of bills of exchange — Plea of erose-cietion 
that the plaintiff^ sold the goodt before maturity 
of the hilU — Replication — Demurrer,'] Cross de- 
murrers. Declaration stated that in considera- 
tion that the plaintiffs would buy for the 
defendant some oil, and would ship the same to 
Melbourne, the defendant promised the plain- 
tiffs that he would accept all bills of exchange 
drawn upon Aim for the price of the oil, upon 
such bills being duly presented to him at 
Sydney for acceptance. Averment that the 
plaintiffs purchased and shipped the oil, and 
drew two biUs of exchange for the price at 90 
days after sight ; that the bills were duly pre- 
sented, but tiiat, although all conditions, &c., 
were performed, the defendant refused to accept 
the bms. Whereby, &o. Flea, as a set-off by 
way of cross-action, that it was a term of the 
said contract that the oil should be given up to 
the defendant in Melbourne, on payment of 
the bills at the maturity thereof ; that the de- 
fendant was always ready and willing to pay 
the bills at maturity, as the plaintiffs well 
knew. Breach, that before the maturity of the 
bills the plaintiffs delivered the oil to their 
agents at Melbourne, and wholly neglected and 
refused to deliver the same to the defendant, 
and caused the oil to be sold at a price below 
its value. Wherebv, &o. Demurrer to the 
plea. Beplication that it was a term of the 
contract that the defendant should accept the 
bills, when duly presented to him for accept- 
ance. Demurrer to the replication. Held, 
that the conditions set out in the plea as to 
the acceptance of the bills of exchange and the 
delivery of the oil, were separate and indepen- 
dent conditions of the contract, as stated in the 
declaration and plea ; and that the subsequent 
averments as to the defendant being ready and 
willing to pay the bills at maturity, and that 
the plaintiffs so knew, showed that the defendant 
did not intend, in refusing to accept the bills, 
to repudiate or refuse to perform the contract. 
The promise to accept the bills does not, under 
the circumstances set out in the pleadings, so 
go to the root of the contract as to entitle the 
plaintiffs to treat the breach of that promise as 
a repudiation of the entire contract. The plea, 
therefore, is good. Beading the plea and re- 
plication togetiier, it does not appear that the 
acceptance of the bills was a condition pre- 



cedent to the delivery of the oil \ and the i 
acceptance of the bills does not go to the entire 
consideration of the promiae. Judgment for 
the defendant. Wilson v. Dibbs - - 5S. 

2. Wagering contraet—IHegaUfff — C«m- 

tract collateral onlgA The dedaiation stated 
that the plaintiff and defendant were holders 
of tickets in a sweepstakes on a horse-race then 
about to be run; and by the defendant's 
ticket, under the conditions of the sweep- 
stakes, the defendant was entitled to be paid 
out of the funds of the sweepstakes, by the 
holder, a certain sum, in the event of a norse 
named " M " winning the race. And by the 
plaintiff's ticket he was entitled to be paid a 
certain sum, in the event of a horse named " O " 
winning the race. And thereupon, in con- 
sideration of the plaintiff undertaking to pay 
the defendant out of any moneys received by 
the plaintiff for the said sweepstakes, by virtue 
of his said ticket, JBIOO in the event of "O/* 
winning, the defendant promised the plaintiff 
that he would, out of any moneys coming to 
him from the said sweepstakes, by virtue of 
his ticket, pay the plaintiff ^100, in the event 
of the said " M." winning. Averment that 
*' M." won the race. Averment of performance 
of bU. conditions precedent. Breach, that the 
defendant did not pay the plaintiff the said 
sum of JBIOO out of the moneys received by 
him from the funds of the said sweepstakes by 
virtue of his ticket, nor any portion thereof. 
Demurrer and joinder. Held, iliat the contract 
declared upon was not a wager; it was no 
more than an agreement between the plaintiff 
and the defendant to share in the winnings to 
which either may become entitled. Judgment 
for the plaintiff. Babbt v, Hsgabtt - 64 

COSTS—Cofis in Oander—il Joe. I., e. 16, sse, 
&-11 Vie. No. 13, MC. 1.] See. 6 of 81 Jae. 
I., 0. 16, is impliedly repealed by sec 1 of the 
Di^amaHon Act (11 Vic. No. 18), the Legisla- 
ture having by the latter Statute ex proo s o d 
an intention to place actions for words spoken 
on the same footing, as regajrds costs and 
other matters, as actions for written slander. 
So held by the Privy Council, upholding the 
judgment of the Supreme Court. Davinsv. 
Habeis (No. 1, P.C.) - . - - 4« 

2. Tarnation — Five aciione by digTereni 

plaintiffe against the same defendant — Appor- 
tionment of costs of instructions for Inief] 
Five actions of ejectment were brought by 
different plaintiffs against the same defendant 
in respect of different pieces of land. Verdicts 
for the defendant. On taxation of the de- 
fendant's costs, the prothonotar^ allowed 1581. 
for costs of instructions for brief, and appor- 
tioned the amount equally between the five 
cases, allowing an additional sum of 101. in one 
case for extra work done in it. Held, on 
motion by the defendant to review taxation, 
that the prothonotary had power to make an 
equal apportionment of the costs in question, 
and that the Court would not interfere with 
his discretion in making such appoitionmenti 
Bbown v. Walkbb (No. 2) - - - tn 
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3« ^—Attachment for non-payment ofcoste — 
8se Attachmbnt. 

4. Security for — See P&agtice, 1. 

5« Indemnity for — See Pbactice, 3 

COUNSEL— jBi^^* to exclude^See Dtsteict 

COUBT. 

CREDITORS' REMEDIES ACT— iSee Exs- 
cnnoN^ 2. 

CRIMINAL INFORMATION— 566 Orikinal 
Law, 4. 

CRIMINAL] LAW— Ill6^a% iwifi^— 46 Vie. 
No. 17, «66. 155 — Evidence.^ The defendant 
ma summarily oonvicted on an information 
which charged tiiat he did unlawfully take, 
fbr the purpose of working, two horses of B. 
and W., without the consent of the owners or 
the person in lawful possession thereof. From 
the evidence it appeared that the defendant 
asked B. and W. for a change of horses at one 
of their ohan^ng stations. B. and W. refused 
to allow the defendant to have the horses, but, 
at his request, gave him an order for hay and 
com. On the defendant's arrival at the 
station the defendant saw the srroom in charge, 
and asked for some horses. The groom said 
that he could not give any horses without an 
order from his employers. The defendant 
thereupon presented the order from B. and 
W., for the hay and com, when the groom, 
who could only read print, seeing the names of 
B^ and W. on the order, and recognising their 
signature, allowed the defendant to take the 
horses and use them. Held, on motion for a 
prohibition, that the facts were suificient to 
support l^e conviction. The horses were not 
obtained with the permission of the person 
lawfully in charge thereof. Ex parte Wal- 

TOW 110 

2. Betting Suppression Act (39 Vic. No. 28), 

sees. 1, 8 — " Place.**^ The defendant was con- 
victed on an information charging that he did 
use a certain place, to wit, the St. Leger Stand 
enclosure, Bandwick Bacecourse, for the 
purpose of receiving money as a consideration 
for a promise to pay thereafter to a certain 
person a sum of money on an event relating 
to a horse-race. The evidence was that he was 
standing in the St. Leger Beserve amone other 
people, calling out the odds on different horses, 
and WAS afterwards standing and walking 
about with others while the race was being run. 
There was also evidence that the defendant 
made cash bets. Held, on special case stated, 
that the conviction was wrong. The defend- 
ant WBS not using a "place" within the 
meaning of the Act Watxss v. Cox - 113 

8. Q-aming — The Big Bonanza — Vagrancy 

AH (15 Vic. No. 4), s. 3.] The defendant was 
convicted before magistrates on an information 
which charged him with playing in an open 
and public place with an instrument of gaming 
at a game of chance, to wit, the "Big 
Bonanza." The evidence was that the defend- 



ant held a bag from which persons drew 
tickets, for which they paid. Some of the 
tickets represented prizes of various amounts, 
which were paid to the holders of such tickets, 
and Aome represented blanks. Held, on api>eal 
(^ind6V6r, J., dissenting), that the conviction 
was right. It may be that the defendant was 
conducting a lottery ; but he was also playing 
a game within the meaning of the Statute. R. 
V. Li Chi (2 N.S.W. L.B., 189) questioned. 

B. V. Eames 118 

4. Qriminat informcOion — Refutal of 

Attorney- Qeneral to prosecute — Appeal to Full 
Court.'] Where a person has been committed 
for trial by a magistrate, and the Attorneys 
General has afterwards refused to prosecute, 
the Full Court will not act as a Court of 
Appeal from his decision by directing a crimi- 
nal information to be filed unless very special 
circtimstances are shown. Bio. v. McKatb 128 

5. Challenge of jurors — Criminal Law 

Amendment Act (46 Vic., No. 17), ss. 1, 2, 336 
— Felony committed before the coming into opera- 
tion of Act."] The prisoner, on his trial for a 
felony committed by him before the coming 
into operation of the Criminal Law Amendment 
Act, peremptorily challenffed eight jurors, and 
claimed to further chaUenge jurors to the 
number of twenty. The presidmg judge re- 
fused to permit any further challenge, and the 
prisoner was convicted. Held, that the judge 
acted erroneously. The right of a prisoner, on 
his trial for felony, to challenge twenty jurors, 
is one of the rights preserved by section 1 : 
sections 2 and 336 do not apply so as to 
limit the right of challenge in the case of a 
felony committed before the coming into 
operation of the Act. Conviction set aside. 
B. V. KsTS 185 

6. Miedemeanour oommitted on high eecu 

— JwrisdicUon of Court of Quarter Sessions — 
12 4-13 Vic., 90— Sentence.] The prisoner 
was convicted at Quarter Sessions of attempt- 
ing, on high seas, to steed from the person, and 
sentenced to five years' penal servitude. Held, 
that by section 1 of 12 & 13 Vic, c 96, the 
Court had jurisdiction to try the prisoner. 
Held, also, thiftt as the special case did not state 
the sentence imposed, the Court could not take 
judicial notice of the sentence, which, eemble, 
was illegal. B. v. P&ios. - - - 189 

7. Sentence of five year^ penal servitude 

— Common Law misdemeanour — Habeas Corpus 
—46 Vic. No. 17, ss. 4, 379, 427.] The appU- 
cant for a rule for a habeas corpus had been 
convicted at Quarter Sessions of attempting, 
on the high seas, to steal from the person, and 
sentenced to five years' penal servitude. Held, 
that such sentence was illegaL The latter part 
of section 329 of the Criminal Law Amendment 
Act (46 Tic. No. 17) does not apply to a person 
convicted of a misdemeanour at Common Law, 
for the punishment of which no provision is 
made by the statute law. Held, also, that the 
prisoner had pursued the proper remedy by 
applying for a rule for a writ of habeas corpus ; 
and that such remedy was not taken away by 
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section 427 of the Act. Ordered tbat the 
prisoner be discharged from custody. Ee 
Pbicb 149 

8. Criminal Law Amendment Act (46 Ftc. 
No. 17), *. 46^" Fraudulently allure$j takes 
away or detains.'*^ Section 46 of the Criminal 
Law Amendment Act enacts that ** Any person 
who fraudulently allures, takes away, or detains 
any female under the age of 21 years out of the 
possession and against the will of any person 
naving lawful charge of her, with intent to 
marry or carnally know her, shall be liable to 
penal servitude." The prisoner, being charged 
on an information followinf; the worcU of this 
section, with taking a girl from her parents 
with intent, &c., the judge ordered the infor- 
mation to be amended by striking out the 
word " fraudulently." Seld, that the judge 
was right, inasmuch as the word "fraudu- 
lently in the section is unnecessary. Per 
Mabtin, O.J., and Wikdeybb, J. The word 
"fraudulently" governs the word "allures," 
but not the woras " takes away or detains." 
Per Pauoitt, J. That word governs the rest 
of the section. S. v. Sfoonbb - - 191 

9* ^^ Information — Duplicity — Betting 
Sotuet Act (39 Vic. No. 28), sees. 3 f 4.] The 
appellants were convicted and finea under the 
Betting Houses Act (39 Vic. No. 28), on an in- 
formation which charged that they did use a 
place for the purpose of money being received, 
&c. ; and that they did unlawfully receive in 
the said place, on the said date and other 
dates subsequent thereto, various sums of 
money, &c. Reld, that only one offence was 
charged, namely, that constituted by section 4 
of the Act. The information was therefore 
held to be good. Andibson v. Sfoffobth 2^ 

10i» PIm, of autrefois convict — Not avail- 

ahle when former conviction quashed — Time for 
pleading hy Croyon^^ A plea of autrefois cor^ 
vict is not supported by proof of a conviction, 
which has been quashed. The Crown may at 
any time join issue on such a plea. B. v. 
MOWATT 289 

CBOWN LANDS XCT^^Selection wider sec. 
19 of the Alienation Act of 1861 of land in gold- 
field— 2S Vic. No. 1, sec. 19.] Special case. 
Ejectment. Plaintiff took up the land in 
question as a mineral C.P. under sec 19 of the 
Alienation Act of 1861. Defendant was an ap- 
plicant under the Mining Act iot a lease of the 
same land. 13[eld, that the plaintiff's selection 
was bad. The words " Crown lands" in sec. 19 
have the same meaning as those words in sec. 
13, qualified as they are by the subsequent 
words of the section. Therefore, Crown lands 
within a proclaimed goldfield cannot be taken 
up as a Mineral C.P. under sec. 19. Judgment 
for the defendant. Wood v. Scott. - 88. 

2. Reserve pending selection of railway 

"Une and other public purposes — Description of 
area reserved — Population area.'] Ejectment to 
recover possession of two measured portions, 
conditionally purchased by the plaintiff on 17th 



July, 1884. The defence, as to both portiona, 
was that the selections were on a reserve from 
sale on 2nd January, 1874, "pending selection 
of railway line and other public puipoees," 
made under sec. 4 of the Crown Lands Aliena-' 
Hon Act of 1861. The area reserved was de- 
scribed as " The Crown lands within the water- 
shed of Port Hacking Creek and Port Hacking, 
from its source downwards to the sea.** A 
further defence as to one of the portions was 
that the land was within two miles of the 
village of Olifton, containing 100 inhabitants 
according to the last census, which was a villa^ 
within Sie meaning of sec. 13 of the Croum 
Lands Alienation Act of 1861. To prove this 
part of his case, the defendant put in evidence 
the census returns laid before Parliament in 
pursuance of sec. 11 of the Census Act (44 Yic. 
No. 2), in which the population of " Clifton" 
was put down as 885. He further proved that 
the land in question was within two miles of a 
collection of about 100 houses and public build- 
ings, known as Clifton. Verdict for the defend- 
ant. JECeld, that the purpose for which the re- 
serve was notified, namely, " pending selection 
of a railway line and other public purposes," 
was a purpose which came within the meaning 
of sec. 4 of the Crovm Lands Alienation Act. 
Held also, that the description of the area re- 
served was sufficient ; there being a statement of 
facts from which the metes and bounds of the 
proposed reserve could be easily asoertained. 
Held further y that one portion was proved to be 
within the population areas as defined by sec. 18 
of the Crown Lands Alienation Act of 1861. 
It is not necessary that a village in contempla- 
tion of that section must be one recognised and 
laid out by the GK)vernment. The evidence 
having shown that the selection was within two 
miles of the centre of the village, the fact that 
no defined boundaries of the vllla^ were 
proved was immaterial. The proper mode of 

§ roving the population was to put in evi- 
enoe the return made to Parliament in pur^ 
suance of sec. 11 of the Census Act ; and the 
word " Clifton" in the return meant the village 
of Clifton. Bule for a new trial refused. 
BaowN V. Walkibb (No. 1) - - - 160 

8. Selection of mecttured portion partly on 

reserve— Proof that at time of selection land was 
Crown landi — Partial rescission of reserre — 
Evidence that land was a measured portion.'] 
Where a conditional purchase is made of a 
measured portion, part of which is within a 
reserve, the conditional purchase is bad. 
Quare, whether it is necessary for a person 
claiming under a conditional purchase to show 
that the land at the time of selection was Crown 
lands. Circumstances considered, which will 
amount to primd fade evidence of the fact. 
The Crown has power to make a partial res- 
cission of a reserve. What evidence considered 
sufficient to show that land selected was a 
measured portion. Hkinz o. Walkbb. - 166 

4. Pastoral tenant — Apportionwtent of 

rent of land selected on run — 25 Vie. No. 2, sec. 
13, 9uh-sec. 5, ^ sec. 18—39 Vic. No. 18, ssc. 
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86.] A pastoral tenant under the Crown 
Lands Oecupatian Act of 1861 (25 Vic. No. 2) of 
land in the second class settled districts, is 
entitled to an apportionment of rent in respect 
of land taken out of his lease by conditional 
purchase or prelease. McCulloch v. Abbott 

212 

CUSTOMS DUTIES— Power to impose duty 
on substitute for dutiable article — 42 Vic, No. 
19, ». 133—18 & 19 Vie. c. 54, ss. 1, 46.] Sees. 
1 and 45 of the Constitution Act (18 & 19 Vic. 
c. 54) confer on the Legislature of the colony 
plenary power of legislation, comprising within 
their scope the enactments contained in sec. 
133 of the Customs Regulation Act (42 Vic. No. 
19). The Governor was, therefore, authorised 
by the latter section in imposing a duty of Id. 
per lb. on stearine, as being, in the opinion of 
the collector of customs^ a substitute for 
candles. So held by the Privy Council, revers- 
ing the decision of the Supreme Court. 
Apollo Candle Co. v. Powbll (P.C.) - - 4 



DAMAGES— i5e« Nbgliobncx 2, SHippiNa. 

DEFAMATION — Estoppel— Declaration in 
libel — Plea, former action for libel in different 
terms, but conveying same imputations, and plea 
of truth of same and verdict for defendants.'] 
To a declaration in libel the defendants 
pleaded, by way of estoppel, that the plaintiJBf 
had brought a former action against the 
defendants in respect of a libel relating to the 
same subject matter and conveying the same 
imputations, although in language altogether 
different ; that in answer to that former action 
the defendant pleaded that the alleged libel 
was true, and that its publication was for the 
public benefit; that the jury in the action 
returned a verdict for the defendants; and 
that the judgment of the Court was that the 
plaintifP should take nothing by his writ. 
Demurrer and joinder. Heldy thiat the plea was 
bad. The jury might find one publication 
justifiable, but might not approve of the other. 
Semble, per Mabtin,C.J. : That if the defend- 
ants at the trial were to give evidence of 
the judgment in the former action, the plaintifP 
would be estopped from denying the truth of 
such of the findings of the jury in that 
action as were material in the present action. 
McElhonb v. Bennett - . . . 262 



2.- 



'Costs in slander — See Costs. 



DISCONTOUANCE— See Arbitration, 1. 

DISTRICT COVRT— Right of judge to 
exclude counsel — Discretion — Criminal Law 
jimendment Act, s. 347.] The prisoner was 
tried at Goulbum Quarter Sessions. A bar- 
rister, who was a Crown prosecutor for the 
colony, appeared for prisoner, whereupon the 
judge refused to allow him to conduct the 
defence, although he had obtained leave to do 
so from l^e Attorney-General, but offered to 
postpone the trial to enable the prisoner to 
instruct other counsel. After consultation, 



the prisoner refused to accept a postponement, 
was defended by his solicitor, and convicted. 
Held, that the Court could not interfere with 
the discretion vested in the judges of the 
District as well as Supreme Courts, in order 
to enable them to preserve order, and that 
even if they could, the prisoner having been 
defended by his attorney, who was a counsel 
within the meaning of the Criminal Law Con- 
solidation Act, had not been deprived •f any 
legal right. B. v. O'Neill - - - 43 

2. Finding of judge. — See Niolioince^ 

8« Appeal — Security for costs, — See 

Pbacticb, 1. 

4. Adjournment of appeal to judge in 

Chancers. — See Pbagtice, 2, 3. 

EASEMENT— ^oirtfij^ water.— See Mining 
Act, 3 

ESTOPPEL — By matter of record. — See 
Defamation. 

EVIDENCE— Sale of Poisons Act (40 Fie. No. 
9), sec. 16 — Burden of proving registration lies 
on defendant.] The applicant was convicted, 
under sec. 16 of the Sale of Poisons Act, of 
having sold opium without due authority. The 
prosecutor put in evidence a copy of the 
Gasette, published in February, containing a 
list of the persons registered for the sale of 
poisons. That list did not contain the de- 
fendant's name. This evidence having been 
objected to, on the ground that the section 
directed that the list should be published in 
the month of January : Held, on motion for a 
prohibition, that, whether or not the Gazette 
was rightly admitted in evidence, the burden 
of showing that he was duly registered lay on 
the defendant, and that the conviction was 
therefore right. Rule discharged, without 
costs. B. 17. Ah Jong .... 131 

2* Of contract to pay arbitrators their 

fees. — See Abbitbation, 1. 

8. Of illegally using,— -See Cbiminal 

Law, 1. 

4. Of population area. — See Cbown 

Lands, 2. 

5* That land is measured portion. — 

See Cbown Lands, 3. 

6. That land is Crown lands — See 

Cbown Lands, 3. 

EXECUTION— ExecuHon issued after pay- 
ment, but before entry of same on record of 
Small Debts Court — Trespass.] Action of 
trespass. The defendant obtained a judgment 
against the plaintiff in the Small Debts Court. 
The plaintiff on the same day paid the judg- 
ment and costs, but such payment was not 
entered in the record-book. Afterwards the 
defendant, on making inquiries, was told at 
the office of the Court that the amount of the 
judgment had not been paid : and he there. 
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upon signed a prcBcipe for a writ of fi. fa. He 
was not aware nntU after the writ bad been 
ezecated tbat the plaintiff bad paid the 
amount of tbe judgment. The writ having 
been executed by the ^bailiff of the Court, the 
plaintiff brought the present action of treapass 
hi the District CouA. Verdict for the de- 
fendant. ICeld, on motion for a new trial, 
that the action would not lie. The defendant 
obtained a regular judgment^ which was in 
force at the tune of the issuing of the writ 
and the delivery of it over to the bailiff. He 
took the proper steps before obtaining the 
writ of fi, fa In tlie absence of notice and 
the want of reasonable and probable cause, 
no action would lie against him for what 
he had done. Bule discharged. Duct v, 

Stbvznb 100 

2. Creditors* Remedies Act (19 Vie. No- 

12) — N,Zealand judgment — Bankruptcy of defen- 
dant after judgmemt — Memorial not written in 
words at lenffth,'] Motion to set aside order of 
judge in Chambers with costs, giving leave to the 
plaintiffs to issue execution on a memorial of a 
New Zealand judgment, on the grounds : — 
1. That since judgment the defendant had 
been made bankrupt in New Zealand. 2. That 
the particulars of the amount recovered were 
not written in the memorial in words at 
length. 3. That the judge in Chambers had 
no jurisdiction to award costs to the plaintiffs. 
Held, that in exercising the powers conferred 
by the Creditors' Remedies Act, the Court 
should be guided by the same principles as 
would guide an English Court in an action 
upon a foreign judgment ; and that as a plea 
of bankruptcy would be a bad plea to an action 
on such a judgment^ the mere fact of the 
defendant's baiikruptcy would not be a reason 
for the Court interfering with the order of the 
judge in Chambers. But held, that as in the 
memoriid the amoxmt recovered was not set 
out in words at length, but was merely stated 
in figrures, the order should be set aside. This 
requirement of section 2 of the Act is im- 
perative, and must be fulfilled by the person 
seekmg to take advantage of its provisions. 
Bank of Nbw Zealand v. Pboudfoot - 177 



FLOWING WATER— iSse Mining Acts, 2. 

FRAUD — False representation — Purchase of 
shares— Lord Tenterden's Act (9 Geo, IV, c. 14), 
s, 6.] The defendant being instructed by a 
company to sell on commission certain new 
shares which the company intended issuing, 
falsely represented to the plaintiff that the 
company was under no liabilities whatever, 
and that the property of the company was 
unencumbered ; and by means of such mis- 
representation he induced the plaintiff to 
purchase certain of the said shares. Held, 
that such representation was not as to the 
" character, conduct, credit, ability, trade, or 
dealings of any other person, to the intent 
that such other person may obtain credit, 
money or goods upon " within the meaning of 



sec. 6 of Lord Tenterden's Act,—CBXSwnAK «. 
Woods 24 



GAME-~5m Cbhuital Law, 8. 

HABEAS CORPUS— Hm Cbucinal Law, 7. 

ILLEGALITY— iSf0« Contbaot, 2. 

ILLEGALLY USING— 5<*e Criminal Law, 1. 

INSOLYENGY— iS^s proceedings tm aUadk- 
ment, — Bee Attaohmbkt. 

2* Leave to issue execMon on foreign 

judgment, — See EzscrrnoN, 2. 

JEOFXllS— Statute of— See Arbitration. 1. 
JUDGE — Discretion of-^See District Coitbt. 
JUDGMENT— JForei^j^—iSM ExBCunoN, 2. 

2. Under sec, 91 of C.L.P, ActSee 

Praotici, 4. 

8. Payment of-^See EzBormov, I. 

JURISDICTION — Of QuaHer Seseione — 
See Cruhnal Law, 6. 

JURY — Challenge of — See Crixinal Law, 5 

LANDLORD & TESAST—ApporHommmU of 
rent, — See Crown Lani>b, 4. 



MEASURED PORTION- 

Crown Lands, 3. 



Evidence of— See 



MINING AQT^— Intending applicant for a 
mineral lease-^JBntry on Crown lands Jhr tie 
purpose of marking boundaries — Mining Act f37 
Vic, No, 18), sec, 66, sub-sec, 8.] Trespass to 
plaintiff's land. Plea, that the said land was 
Crown lands, and that the defendant was the 
intending applicant for a mineral lease of the 
said land, and that he marked the comers of 
the said land, and cut trenches to indicate the 
general directions of the boimdaiy lines, in 
accordance with the provisions of the Mining 
Act and reg^ulations thereunder, which are the 
alleged tr^passes. Demurrer. Held, that 
the plea was good. A person has a right to 
enter Crown lands for the purpose of marking 
the boundaries prior to making an application 
for a mineral lease of the same. Grern v, 

Horn 87 

2. Flotoing water — Rights of riparitm 

owners— Mining Act (87 Vi<!, No, 13), see, 15.] 
Declaration — 1. That the defendant wrongfolly 
erected a dam and other obstructions on a 
creek flowing through the plaintiff's run, and 
thereby interrupted and obstructed the flow 
of water of the said creek, and diTezted the 
stream from its natural course, and prevented 
the water thereof from flowing into or through 



VOL. VI.] 



INDBX^-CASES AT LAW. 



the pUbintiif 'b nm, whereby the plaintiif waa 
deprived of the use of the water of the Htream. 
2. That the defendant fouled and polluted the 
said creek and the water therein, and caused 
large quantities of mud, sludfce, and dirty 
water to be thrown and diverted into the said 
stream, whereby the said water became impure 
and unfit for domestic and other neceeaarv pur- 
poses. Plea : That the plaintiff's run was Crown 
lands within the meaning of the Mining Act of 
1874, and the said creek flowed through 
Crown lands. And the defendant was the 
holder of a miner's right and of a water right, 
issued in accordance with the said Act and the 
refinilations thereunder. And whilst he was 
hmder of the said miner's right and water 
light, the defendant cut, constructed, and used 
certahi water-races for gold-mining purposes 
throuffh and upon the plaintiff*s run, and took 
and diTerted water from the said creek, and 
used the same for gold-mining and domestic 
purposes in such manner and in such quantity 
as provided for by the said Act and the regu- 
lations thereimder, which are the alleged 
trespasses. Held, on demurrer: — ^That the 
plea is no answer to either count. The first 
count complains of an entire stoppage by the 
defendant of the fiow of water in the creek. 
The second complains of a fouling of the 
water. The plaintiff, as riparian owner, is 
entitled to have an undiminished flow of 
water in its natural state, subject only to 
reasonable use by other proprietors. Neither 
at Common Law, nor by the Mining Act, is the 
defendant justified in stop|dng the flow of 
mnnin^ water or in fouling it. Judgment for 
the plamtiff . Lomax v, Jabyib - - 287 

MUNICIPALITIES ACTS— 81 Vie. No. 12, 
«. 42—37 Vie. No. 15, ». ^—Re-election of 
Mayor — Not within seven days.'] A meeting to 
elect a mayor was held within seven days of 
the election of aldermen. It was twice ad- 
journed, but on the last adjourned meeting no 
further adjournment took place, and the meet- 
ing lapsed. A meeting of the council was 
ciuled by the council clerk after the expiration 
of the seven days, for the purpose of continuing 
the election of mayor ; and at that meeting the 
respondent, tiie outgoing mayor,was re-elected. 
SMy on motion to oust the respondent from 
his offtce of mayor, that the election was illegal, 
and the rule was made absolute. Semhle, per 
MarHn, O.J., and Famcett, J., that by sec. 8 of 87 
Vie. No. 15, the outgoing mayor only holds office 
for the purpose of conducting the election of his 
successor. Em parte Mbalt, Be Wilton - 94 

2. (31 Vic. No. 12), sec. l^—Validity 

of iy- law —Regelating interment of defid.] The 
defendant was convicted before magistrate of 
a breach of a by-law of the borough of Peter- 
sham, which prohibited the burial " of corpses 
in an existing cemetery now open for burials, 
within the distance of 100 yards from any 

Sublie building, place of worship, schoolroom, 
welling-house, public pathway, street, road, 
or place whatsoever within the said borough." 
It was admitted that Petersham was not a 



populous locality ; and that the effect of the 
by-law would be to close the cemetery for 
burials. On appeal, it was argued tiiat the 
by-law was unreasonable. Held, t^t the 
Court was concluded by its decision in Brooke 
V. Selwyn (8 N.S.W. L.B. 256). The point 
whether the by-law was reasonable or not was 
before the Court in that case. Although the 
locality is not at present populous, it will pro- 
bably become a populous one. Appeal dis- 
missed. NatiiOb v. Slattxbt. - - 256 

NEGLIGENCE— ^ectdtfai through the breaking 
of a plank not v/nder the control of defendant — 
Finding of District Court Judge matter ofUno.'} 
The plaintiff took a return ticket from Sydney 
to Balmoral in the defendant's steamer. Hav- 
ing landed safely at Balmoral, she was return- 
ing to the defendant's steamer, when a plank 
broke, and she fell into the water ; and for the 
injuries which she received she brought the 
present action in the District Court. The mode 
of embarking passengers at Balmoral was the 
following : — A punt was placed at same distance 
from the whaif , moored to the foreshore, and 
anchored seaward. This punt was connected 
with the wharf by the plank. Neither the punt 
nor the plank belonged to the defendant, but 
both were used by him, with other steamboat 
proprietors, (or the purpose of landing their 
passengers on the wharf, which was a public one. 
When the plaintiff stepped on the plank to go 
from the wharf to the punt, another steamer, 
not belonging to the defendant, was alongside 
the punt. The defendant's vessel had not 
then arrived, but she afterwards came along- 
side the other steamer and took in her passen- 
gers over the deck of that steamer. As the 
plaintiff was passing over the plank from 
the wharf to the punt, intending to go on 
board the defeiidant's vessel, the plank broke, 
and she fell into the water. The learned 
District Court judge found:— (1.) That the 
defendant supplied the plaintiff with a ticket 
from Sydney to Balmoral and back. (2.) That 
there was an invitation to the plaintiff to go 
on board the defendant's steamer, and that 
when she fell into the water she was intending 
to go on board such steamer. (3.) That the 
transit from Sydney to Balmoral was over 
when the plaintiff got out of the punt. He 
nonsuited the plaintiff, but assessed the 
damages at 602., as the plank was not a proper 
plank for the pui-pose. Held, on motion to 
enter a verdict for the plaintiff, that the 3rd 
finding of the judge was a determination of a 
matter of law, and not of fact, and tJiat such 
finding was erroneous, and that the landing 
on the punt was not a landing at BalmoraL 
Held, aUo, that whether the plank was under 
the defendant's control or not, if it was held 
forth by him, or used by him, or pointed out, 
either expressly or by implication, to his pas- 
sengers as a proper mode of getting to his 
steamer from tne shore, he was liable for any 
accident to passengers using the plank. Bule 
absolute to enter verdict for tne plaintiff. 
TmsBKLL V. Watishousb ... 77 
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2. Mu^livery of feUffram — Action hy 

reeipient againti teUgraph mittress — Will not 
Ue unUs$ act done wilfuUi^ — Damages.] The 
defendant, telegraph mistrees, receiyed a tele- 
Ifnm from T. H. of M. station, addressed to 
Walter Black, Tamba, in these termp — 
" James very ill would like to see you." She 
made a mistake in reading the message, and 
sent it to the plaintiff, W. Blakeney, at Uuka, 
who, haying a son named James residing near 
M station, made preparations to go to see his 
son The judge at the trial told the jury that 
the action was maintainable, and that in esti- 
mating the damages they might take into 
consideration not merely the expense incurred 
by the plaintiff in preparing to go to see his 
son James, but also the expense of sending his 
wife to Sydney for medicid treatment, for an 
illness occasioned by the shock received by her 
on opening the telegram. Verdict for the 
plaintiff, damages 50/. Reld, that the action 
would not lie. The erroneous statement by de- 
fendant that the telegpram was intended for the 
plaintiff is not actionable unless intentionally 
false ; and it does not matter that the defend- 
ant was a public officer. Ordered that a 
nonsuit be entered. Senible, that the direction 
of the judge as to damages was erroneous. 
Blakbnby v. Pegub (No. 2) - - - 223 

8 Fire caused hy sparks from a steam 

locomotive.'} The plaintiff brought this action 
to recover damages for the setting fire to his 
grass by sparks from a steam locomotive. The 
evidence was that the locomotive (which was 
one generally used for passenger trains) was 
dragging a goods train up a steep incline 
through the plaintiff's land. A high wind was 
blowing, which impeded the progress of the 
train. When partly up the incline the engine 
was unable to proceed further, ^nd the wheels 
slipped round rapidly. Three times the 
attempt was made, but unsuccessfully, to sur- 
mount the incline. The fire on the plaintiff's 
land was first seen near the place where the 
engine stopped. It was proved that the 
latest appliances for arresting sparks were 
fitted on the engine, and that a heavier load 
had on former occasions been dragged up 
the incline by the same engine. Verdict for 
the plaintiff. Held (Innks, J., dissenting), 
that the verdict was against the evidence. 
McKiNVON 17. Thb Commibsioneb of Rail- 
ways 247 

4. Liability of carrier for injury to the 

person — Special contract exempting from lia- 
btUiy.'] Declaration : That the plaintiff was a 
passenger on the defendants' steamship, and 
the defendants promised safely and securely to 
carry him and his luggage. Breach, that the 
defendants did not safely and securely carry 
the plaintiff and his luggage, and so negli- 
gently and unskilfully conducted themselves 
in carrying the plaintiff that the plaintiff was 
injured and bruised, &c.. and lost his luggage. 
Plea. That the plaintiff was received by Uie 
defendants with his luggage, to be carried by 
them upon the terms that the defendants 



should not be responsible for any lo«8, dama^, 
or injury to the person, nor for any loss or 
damage of luggage under any cirenmstances, 
unless booked, and the valae declared and 
freight paid. Averment that the alleged 
injuries and grievances were loss and injury 
to the person, and that the luggage was not 
booked, &g. Demurrer to the ]^ea, so far aa it 
purports to answer the cause of action by 
reason of the negligence of the defendants, 
causing injury to the plaintiff. Sold, that 
the de&ndants were not liable. They wonld 
only be liable for injury to the person caoaed 
by their negligence ; and such liability was 
expressly excluded by the terms of the contract 
set out in the plea. Judgment for the defend- 
ants. KsLLT V. The AustbaiiABiah Stbam 
Navigation Co. - - - - - 



OBSCENE PUBLICATION-43 Fie. No. 24, 

sections 1 4* 2 — Information must oUcys that 
representations were exhibited for gain — What 
constitutes obscenity J] Appeal from justices. 
The information alleged that the prosecator 
entered premises occupied by the defendant, 
and seized certain diagrams or representations ; 
and alleged that the said premises wherein tJie 
said diagrams were found were open to the 
public on payment of money. On the day laid 
in the information the defendant delivered a 
lecture in support of the views of Mr. Bradlan^h 
and Mrs. Besant on " The Fruits of Philo- 
sophy." The diagrams (in respect of which 
the prosecution was instituted) chiefly con- 
sisted of drawings representing male and female 
human organs of generation. These diagrams 
were exhibited during the lecture. Held, that 
the drawings were obscene representations 
within the meaning of the Act 43 Vic. No. 24; 
and that their exhibition for the purposes of 
gain was an offence punishable under the Act. 
The exhibition of such drawings is an ob- 
scenity; but it would lose that character if 
necessarily done in the way of informing thoae 
whom it is necessary to instruct, such aa 
medical students. But held, that the informa- 
tion was bad. The first and second sections of 
the Act must be read together. In order to 
make out the offence there constituted, it is 
necessary te allege in the information, not only 
that the obscene representations were kept in 
a particular place, wnich was open to the public 
on payment of money, but that they were kept 
or exhibited there for the purposes of gain. 
The conviction was therefore set aside. 
B&ufNBB V. Walkeb .... 276 

PARLIAMENT— Power of Assembly to adopt 
rules of the Imperial Parliament subsequenily 
passed— IS 4* 19 Vie, c. 54, sec. 35 of SchedtsU 
— Pouter of Assembly to suspend a member from 
the seroice of the House.] By see. 85 of the 
Schedule of the Act 18 & 19 Vic. c. 54, 
power was given to the Legislative Assembly 
in its first session, and ''from time to time 
afterwards," to prepare and adopt such stand, 
ing rules as should appear best adapted for 
thB purpose there eilnmerated, all of which 
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''mlee and orders ahall be laid before the 
GoTemor, and being by him approved shall 
become binding and of force." By the first of 
the standing orders rej^lating the practice 
and conduct of the bnsmess of the Assembly 
" in all cases not specially provided for herein- 
after, or by seesional or other orders^ resort 
shall be had to the rules, forms, and usages of 
the Imperial Parliament, which shaU be 
followed as far as the same can be applied to 
the proceedings of this House." Held, that 
rules made by the Imperial Parliament after 
the passing of the first of the standing orders, 
not having been laid before the (Governor, and 
not having been approved by him, had no 
validity. The adoption by the Qovemor can- 
not take place until the rules are in existence 
for him to approve of. If the standing order 
in terms professes to adopt rules of the 
Imperial Parliament to be made thereafter, it 
is vltra vireg and of no effect. Held, also, in- 
dependently of this, that the standing order 
in question does not in terms apply to such 
future rules of the Imperial Parliament. To 
an action brought by a member of the Legisla- 
tive Assembly against the Speaker — 1. For 
expelling the pmintifl from the Assembly 
Chamber ; 2. For assaulting the plaintiff and 
keeping him from entering the Assembly 
Chamber — the defendant pleaded (inter alia) 
that a resolution was passed by the Committee 
of the whole House of Assembly that the 
plaintiff, having been named by the Chairman 
as having persistently and wilfully obstructed 
the business of the Committee, be suspended 
from the service of the House. Upon report 
to the Assembly, a resolution of that body ,was 
passed that the plaintiff be suspended from 
the service of the House. And afterwards, 
during the same session of Parliament, and 
while the said suspension still remained in 
force, the plaintiff entered the Assembly and 
claimed the right to sit and serve as such 
member, and thereupon the defendant, as such 
Speaker as aforesaid, upon the refusal of the 
plaintiff to withdraw, under the authority of 
the said resolution, and in order to enforce 
the same, directed the Sergeant-at-Arms to 
remove the plaintiff from the said Chamber ; 
and the said Sergeant-at-Arms then gently 
laid his hand, etc. Held, that, by the plea, a 
right was set up in the Assembly to suspend a 
member for some time, definite or indefinite, 
quite apart from the question of the obstruc- 
tive conduct actually existing. A right was 
therefore claimed to punish or coerce such 
member, even after the obetruction was over, 
and was no longer apprehended. That right 
the Assembly d^ not possess. The Assembly 
has no power to punish an obstructing member, 
or to remove him from the Chamber for 
any period longer than the sitting during 
which the obstruction occurred. Semble, that 
the Assembly may expel a member if sufficient 
grrounds exist to warrant such an extreme 
course, and of such sufficiency the House itself 
is the sole judffe. Or the member may be 
removed to enaole the busineaa of any given 



sitting to go on, and for that purpose he may 
be kept excluded during that sitting. TatIiOb 
0, Babton . - - - . - 1 

PLEADIK6 — Declarations in common counts. 
Pleas, except as to certain sums, never 
indebted. Issue on such pleas. On the case 
going to trial, the defendants took the point 
that there had been a discontinuance of the 
action, as part of plaintiff's claim had not 
been answered. Verdicts for the plaintiffs. 
Held, on motion for new trials, that the 
irregularities were cured by the verdicts. 
BaANB e. NiocoL, Morbll v, Bixsok, Poolb «. 

DixsoN 145 

2» Cross etetion, — See Contraot, 1. 

8. Fraudulently aHures.—See Ckiminal 

Law, 8. 

4, Duplicity, — See CnimMAL Law, 9. 

5. Autrefois acquit, — See Cbikimal 

Law, 10. 

6* Estoppel, — See Difakation. 

7. Information, — See Obsgbni Publi- 
cation. 

POISONS— i^a^e of.-^ee Evidinob. 

PB4GTIGE— Dweno^ Court apped^-Seewrity 
—22 Vic, No, 18, s, 94r—44 Vic. No. 86, s l.J 
On motion to make absolute a rule nisi for an 
appeal from a District Court, granted under 
4A Vic. No. 80, the case was struck out, with 
costs, on its appearing that the appellant had 
given no security for costs. Phillips t7. 
Oaklbt 105 

2» District Court appeal — Practice-^ 

4A Vic, No, 30, s. 1— Motion for rule nisi 
adjourned from Pull Court to judge in Cham- 
bers,'] The plaintiff in a District Court action 
having obtained a verdict, the defendant, 
within the eight days prescribed by the Act 
44 Vic. No. 80, moved the Full Court for a 
rule nisi for a new triaL The defendant, not 
having been able to g^t a copy of the judge's 
notes, obtained an aidjoumment, and on the 
motion a^in coining on during term time, the 
Court adjourned the motion to be heard before 
a judge in Chambers, who made the order 
nisi returnable before the Fv»ll Court. Upon 
motion to make the rule absolute, the objec- 
tion was taken that the rule nisi had been 
improperly obtained. Held, that the objection 
must prevail. There is no authority by which 
the Court can partly hear a motion of this 
kind, and then send it before a judge in 
Chambers. If it were not partiy heard, it 
must have come before the judge in Chambers 
on a new motion, and then it would be too 
late as an independent application. Bule dis- 
charged without costs. Blabbnbt e. Pbous 
(No. 1) 107 

8* — Afterwards a rule nisi was granted by 
the Court, and such rule, after argument, was 
made absolute, the Court deciding that as it 
waa a ptartj to the erroneous proceedings^ the 
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proper course was to aUow the i»peal to pro- 
ceed ae if theee erroneous steps nad not been 
taken. BhAXMinn v, Pnaxxs (No. 2) - 228 

4. Motion by e<hplaintijf to Hrika out hi» 

name^IndenmUy for eoiis,^ Flaintiif P. in- 
structed his attorney to commence proceedings 
at law in the names of himself, £., and two 
other persons. L. thereupon took out a sum- 
mons in Chambers caUing upon the other 
plaintiffs, the defendants, and the plaintiffs' 
attorney, to show cause why his name should 
not be struck out, on the groimds that the 
action was instituted without his authority, 
knowledge or consent, and that he was not in- 
terested in the subject matter of the action. 
The ai&davits filled on both sides were contra- 
dictory as to the truth of these grounds. He 
also asked that the attorney should pay the 
costs of the application. The judge in Cham- 
bers having dismiBsed the appucation with 
costs, P. appealed, and further asked that he 
should be indemnified for the costs of the 
action. Seld (Faucbtt, J., dissenting), that 
the judge had acted rightly. One partner may 
give inrtructions to h^gin prooeedings in the 
name of the firm, without having obtedned the 
authority of the other members. A judge in 
Chambers cannot inquire, on the hearing of a 
motion like this, whether the partnership exists. 
No application having been made to the judge 
for security for costs, he rightly dismissed the 
motion, with oosts. App^ dismissed, with 
costs. Ordered that the other plaintiffs give 
security for costs to L. Pboxtdfoot v, Tbx 
fiAirx or N>w ZsALAMD. ... 170 

6. '^— 'Abortive trial — Cau$e not tei dovm 
agcvin by plaintiff— -Ihrfendant tigning judgment 
under see. 91 of CovMnon Law Procedure Act — 
Trial by provieo."] The issues in the action 
were set down and were tried at an Assize 
Court. The jury being unable to upee, they 
were, by consent of the partieb, aischarged 
without returning a verdict. The plaintiff not 
having set the cause down sgain for trial at 
either of the two following Assize Courts, the 
defendant gave the plaintiff notice to proceed 
to trial, and filed a suggestion under sec. 91 
of Common Law Procedure Act, that plaintiff 
had failed to proceed to trial, and thereupon 
signed judgment. An application to set the 
judgment aside was refused, the Court holding 
that the plaintiff, by not setting down the 
cause aeain after the abortive trial, had 
neglected to bring the cause to be tried, accord- 
ing to the practice of the Supreme Court, 
within the meaning of section 91. Cobbm v. 
Amos. 184 

PRINCIPAL & kGnSST—Actionagainet agent 
— "Acting at agent "^ Declaration by E. 
against D.for breach of an agreement for the 
sue of land, as follows: — "Memorandum of 
agreement and condition and terms for the sale 
of the properties sold by D. (the defendant), 
land, insurance, and estate agent and property 
auctioneer. . . Memorandum of agreement 
made and entered into • • . between D. 



(the defendant), acting as agent for 8., <m 
the one part, and B. (the plaintiff), on the 
other paii. . . The said D. agiees to sell, 
and the said B. agrees to purohaae all, &c . . 
The vendor will, within a reasonable time after 
the payment of the balance, cause the transfer 
to be executed in full to the purchaser. The 
said D. to deduct 81. from the purchase money 
for the same." The asreement was signed by 
the defendant and plaintiff, flsld, on de- 
murrer, that the declaration disdoeed no oanae 
of action, as it appeared from the terms of the 
agreement that the defendant contracted aa 
agent only, and did not intend to make him- 
wSa personally responsible. Judgment for the 
defendant. Btan v. Dakoaa .... 07 

PBIYY COUNCIL APPEAL— ^i^pKcoiumio 

order appellant to complete tranacript, and in 
default the bond be put in suit — JuritdieHonJ] 
The plaintiff having obtained leave to appeal 
to the Privy Council, and having neglected for 
six months to make up a transcript or proeecnte 
his appeal, the defendants now applied upon 
notice that the plaintiff be ordered, within one « 
month, to complete the transcript and take 
the necessary steps for proeecutixig hia appeal, 
and that in default the defendants ne at libeoiy 
to put the bond in suit. Meld, that the Court 
had no jurisdiction to make the order asked. 
After leave was granted to ^peal, the matter 
was in the hands of the Privy CounciL Appli- 
cation dismissed, with oosts. GoDnuiT «. 

pooLB. n 



SUABTEB SESSIONS *Jiimdwitb».—£fss 
BiiciNAL Law, 6. 



BIGHT TO EXCLUDE COUNSEIr-^as 

DisTBiGT Court. 

BENT — Apportionment qf. — See Gbown 
Lands, 4. 

BESEBTE — Deeeription of — See Cbowh 
Lands, 2. 



2. 



^Eeecieeion of. — See Cbown Lands, 8. 



SALE OF POISONS ACT— 5es Etidbncb. 

SENTENCE— Hm Criminal Law, 7. 

HniFFlSet—BiUoflading—Maeter^e liahaOy 
limited to net invoice cost — Qoode eoldfor Mors.] 
The plaintiffs, consignees of goods, brought 
this action against the master of the YeaatS to 
recover damj^i^ for injury to their goods. The 
bill of lading oontainea a stipulation that " the 
shipowner's liability in case of loss or deten- 
tion or injury to goods, for which th^ may be 
responsible, to be calculated on, and in no 
case to exceed, the net invoice cost." At the 
trial it was proved that the goods were dam- 
aged by rain after being landed on the wharf ; 
bnt on bdng sold by auction, th^ reatiosd 
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more than the net inYoioe cost. Verdict for 
the plamtiffs. Held, that the plaintiifB, by 
reason of the stipulation in the bill of ladings 
were not entiUea to any damages at all, and a 
▼erdict was, pursuant to leave reserved, entered 
for the defendant. Hitdx v. Swan (No. 2) 88 

2. Jtyury io the person — Special contrcust 

hy shipovmers — See Nbolioincx, 4. 

8. Negligence— See Nbgliqbncb, 1. 

SLANDER— 500 Dxi-AKATiON. 
STATUTES- 

32 S, VIII. e. 80.— i8^00-4BBITBATION, 1. 

21 Joe. I, e. 16, «. 6.-506 Costs, 1, 
9 Cheo, IV. c. 14, 0. 6.-500 Fbaud. 
5 Vic, No. 17, 0, 30. — See Attachment. 

11 Vie. No. 13,0. 1.— 500 Costs, 1. 

12 4* 13 Vic. c. 96, 0. 1.-506 Cbixinal 
Law, 6. 

16 Vie. No. 4, 0. 8. — See Criminal Law, 8, 

17 Vie. No. 21, 0. 91.— 560 Pbactioi, 4. 
18^ 19 Vic. 0. 64, 00. 11, 46.-506 Customs 

Dtttibs. 



■ 0. 86. — See Pabliamxnt. 



19 Vic. No. 12, 0. 2.-500 Bmcxjtion, 2, 
22 Vic. No. 18, 0. 94.-560 Pbacticb, 1. 
26 Vie. No. 1, 0. 19.-500 Cbown Lands, 1. 
26 Vic. No 2, 00. 13, 18.-506 Crown Lands, 4. 
81 Vic No. 12, 0. 42.-500 Mttnicipalitibs 

AOTS, 1. 



STATUTES— eonHfm0d. 
31 Vic. No. 12, 0. 163.— 500 Mxtnioipalitins 

Acts, 2. 
81 Vic. No. 16, 0. 3.-500 Arbitration, 2. 
87 Vic. No. 18, 0. 16.— 560 Mining Acts, 2. 

0. 66. — See Mining Acts, 1, 

37 Vic. No. 16, 0. 3. — See Municipalitibs 

Acts, 1. 

39 Vie. No. 28, 00. 1, 3.-506 Criminal Law, 2. 
00. 3, 4.-500 Criminal Law, 9. 

40 Vic. No. 9, 0. le.See Eyidinox. 

42 Vic. No. 19, 0. 133.-560 Customs 
Duties. 

43 Vie. No. 24, 00. 1, 2.-500 Obscene Pub- 
lications. 

44 Vie. ¥0. 30, 0. 1.-500 Practice. 
44 Vic. No. 36, 0. 1.-560 Practice, 1. 

46 Vic. No. 17, 00. 1, 2, 336.-506 Criminal 
Law, 6. 

00. 4, 379, 427.-506 Crimi- 



nal Law, 7. 



- 0. 46.-560 Criminal Law, 8. 

- 0. 165.— 560 Criminal Law, 1. 

- 0. 347.-500 District Court. 



TRIAL— J'yi>roci0o].— 506 Practice, 4. 
f AGRANT ACT— 566 Criminal Law, 8. 
WAGERING CONTRACT-560 Contract, 2. 



CASES nr EQUIT7. 



APPEAL— Par<i00.— 500 Sfbcdic Perform- 
ance, 1. 



BANK— PoiO0r of hank io hold land."] Barton 

V. Bank ow New South Wales, 82«— 566 

MORTAAOE. 

BASTARD — Iwtettacy of. — See Bpecific 
Pertormance, 2. 



CHURCH — Voluniofy aeeoeiatum. — See 
Jurisdiction. 



Illejfol company — JEtegietraiion of 



COMPANY 

eompantf — Companies Act, 87 Vic. 'No. 9, 0. 8,^ 
A company that is by law illegal has no loctu 
standi in Court, and cannot sue in respect of 
any cause of action. Decision of Primary 
Jadge leversed. Waller «. Oipfs - 40, 128 

CONVERSION- 2>00c2-J«<0ii^to4i of paHice^ 
Power of sale.'] Where, in a deed dealing with 
real es&te, there is a power of sale giren to 
the trofltees, in terms discretionary merely, 
but where there is such an obyiouB intmtion 



as to render a sale necessary to carry out the 
purpose of the deed disclosed in it, the Court 
will construe the power along with the rest of 
the deed as being directory, so as to conrert 
the property into personalty. Langdon v. 



DEED — See Conversion. 

DISTRIBUTION ACT — Bastardy. — See 
SpEcinc Performance, 2. 



ESTOPPEL-Bv 

Performance, 1. 



appealing. — See Specific 



FRAUD— 5al0 fty sheriff— AdveHisement—lS 
Eli*, e. 6—5 Vie. No. 9), 0. 31— JB0al Property 
Act (26 Vic. No. 9), 00. 66, 92, 111.]— A.C. owned 
certain property, which had been brought 
under the £6a/ ProiMrfy Act, subject to a mort- 
gage for 12002. to the Bank of A., which mort- 
gage had been duly registered and entered on 
Bie certificate of title. A.C. was also indebted 
to the firm of D. & P.« to which the defendant 



Id 
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belonged, and also to seTeral other persons, 
and was^ in fact, insolyent. She signed an 
agreement for sale, and afterwards executed a 
tninsfer, neither of which was registered, on 
24th Aug., 1884, to the plaintiff, her son, who 
paid a portion at least of the purchase money and 
paid off the mortgage to the bank, and to whom 
she was previousTj indebted in a certain sum. 
D. & P. and another creditor had obtained 
judgment against A.C., and writs of fi.fa., the 
first of which was issued on 29th Aug., 1884. 
These writs were entered in the Beal Property 
Office, and then delivered to the sheriff, who 
advertised the property on the 8th Oct., and 
sold it on the 5th November following. A.C. 
afterwards sequestered her estate. Tke plaintiff 
claimed that the agreement and transfer 
should be held valid as against the defendant D., 
who purchased the property from the sheriff. 
Held^ that the circumstances of the sale 
showed it was intended to pass the property in 
the land to the plaintiff; and, therefore, 
although it was intended to defraud A.C.'s 
creditors, the sale wsjb not void under 18 Eliz. 
c. 5, and the defendant, not being a creditor, 
could not avail himself of that defence. Bield, 
also, that the effect of the entry of the writs 
otfi.fa. in the Beal Property Office, followed 
by the sheriff's sale, only binds from the time 
of the entry ; and that the interest which the 
sheriff can sell is still, as it was before the 
passing of the Real Property Act, the bene- 
ficial interest that was in the owner at the time 
of the entry of the writ; and therefore that 
the plaintiff, as a purchaser previous thereto, 
was entitled to priority over the defendant, 
who had notice of the plaintiff's interest. 
Held, also, assuming that A.C.'s sale to the 
plaintiff was a nullity, her estate was an equity 
of redemption, and so one calendar month's 
previous advertisement of the sheriff's sale 
was required under 5 Vic. No. 9, s. 81. Colb- 
KAN V. De Lissa 104 



ILLEGALITY— 5ec Company. 

ILLEGAL COMPANY—iSfw Company. 

INTESTACY — Of b<utard.^8ee Specipio 
Pk&pobmancb, 2. 



JURISDICTION — Voltmtary association ~ 
Church — Eight to control of trust funds — Juris- 
diction.] The plaintiffs and defendants were 
members of the Synod of a voluntary Church 
association known as the Presbyterian Church 
of Eastern Australia; and by virtue of their 
position as members of such Synod had the 
control of various small funds, none of which, 
except the Widows' and Orphans' Fund, 
amounting to about 7001., were of a per- 
manent nature. Dissensions having arisen 
in the Church, the defendants expelled the 
plaintiffs from the Synod, at the same time 
expressly reserving to the plaintiffs tiieir 
legal rights to the Church property in their 



possession. After the commencement of 
suit, which was brought for the purpose of 
settling the differences between the plaintiffs 
and the defendants, but before the hearing, a 
meeting of the plaintiffs and certain of their 
adherents was held, when it was declared that 
the Synod of the Church of Eastern Australia 
had become " defunct," and another meeting 
was called to "resuscitate" the said Synod. 
This latter meeting, however, was never held. 
The suit was brought to compel the defendants 
to reinstate the plaintiffs in the Synod, when 
an objection was taken that the Court had 
no jurisdiction. Held, affirming the decision 
of the Primary Judge that there being 
nothing to show that the action of the de- 
fendants in expelling the plaintiffs from the 
Synod, while leaving intact their individual 
status as ministers of the Church, had affected 
their interest in the Church funds, and no 
charge of misapplication of any of the funds 
having been made, the Court could not inter- 
fere. Semble, that the action of the plaintiffs 
in declaring the Church to be defunct was such 
as to deprive them of any right to ask for the 
interference of the Court, even if otherwise 
they had been entitled to it. Aslat v. Corpora- 
tion of Southampton (L.B. 6 Ch. D. 143) ques- 
tioned. Macphbbson v. Suthebland - 46y 114 



mOUTGHGiE—Security^Absolute conveyance 
— Power of bank to hold land — Bank of N.8.W. 
Act of 1850, ##. 2 4* 12- Act o/1864, *. 2.] W.B., 
in 1874, being indebted to the defendant bank 
to the extent of 7231. 12s. lOd., conveyed to 
them absolutely certain lands in satisfaction of 
4002. of that sum, on the same date writing 
the following letter, dictated by the bank : — 
" In consideration of the Bank of N.S. W. re- 
fraining to enforce payment of the sum of 
7232. 18^. lOd., now owing by me to the bank, 
and of the bsink taking a conveyance of . . . 

land in purt payment of the said 

debt, I hereby engage, in the event of my 
means improving, and my estate realising 
better than I anticipate, to pay to the said 
bank the difference between my debt and the 
value df the land referred to." No further 
payment of principal or interest was ever made 
by W.B., who died intestate in 1881, and no 
entry of 4002. was credited in the bank books 
to W.B.'s account, and yearly interest was 
calculated in decimals on the full amount of 
the debt. In 1874 the account was headed, 
" Equitable mortgage," in 1876 " Conveyance 
of hmd, 20th July, 1874," in 1877 " In Uquida- 
tion W.B., security, conveyance of land, 20Ui 
July, 1874," in 1878 "Bank property account, 
late W.B." Since 1874 the lands in question 
have greatly increased in value, and Uiis suit 
was brought by the administrator of W.B.'s 
estate for the re-conveyance of the land to him 
on payment of principal and interest to date. 
Held, that the letters between the parties and 
the bank books showed that tha btuik treated 
the full debt as still alive up to and after 1876, 
and that the intention of the partLes was that 
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the ooBTeyanoe should act as a securi^ only. 
Held also, that in the sense cf equity, the 
mortgage relations must be taken to have 
never been abandoned by the parties. The 
bank was incorporated by Act of Parliament, 
which prohibited the bank from holding land, 
except for the purpose of business premises ; 
I and " to take and hold for the purpose of 
reimbursement only, and not for proflt." 
Held, « that the bank was prohibited from 
holding the land in question, and that the 
property in it remained in W.B., so as to pass 
to his representatives, and to entitle them to 
a re-conveyance on payment to the bank of 
the debt and interest to date. Babton v. 
Bank ov N. S. Walm 82 



PARTIES— /$«« Spbcifio Pbrfobuanos, 1. 

VARTlTlOli— Sale— Snquiries as to parties 
interested, and nature of property — 41 Vic. No, 
17, 8. 12.] A friendly suit was instituted for 
the partition of certain land in Sydney. One 
of the defendants, L., who was entitled to a 
share thereof, had mortgaged all his interest 
in it to the Commercial Bank. Before hearing, 
he died, and the suit having been revived 
against his executors, an order for sale was 
made by Faueett, A.P. J., his Honour having 
been informed that all parties interested were 
before the Gourt, and that they consented to 
such an order. After the order was made, but 
before sale, the bank gave notice to the plain- 
tiffs, who had the conduct of the sale, of their 
interest in L.'s share of the property, which 
did not appear on the pleadings, and was not 
mentioned to the Court. The sale was pro- 
ceeded with in spite of this notice, and on the 
purchaser's solicitors objecting to the title on 
the ground that the bank were not parties to 
the suit, and so were not bound by the decree 
ordering sale, an application was made by the 
official assignee of L.'s estate, which had been 
sequestrated, to the Primary Judge, to direct 
the bank to concur in the sale and conveyance. 
This application was granted, and the bank 
was ordered to pay the costs of the official 
assignee, and of the plaintiffs in charge of the 
sale. From this decree the bank appealed. 
Held by the Court (Martin, C.J., and Inmvs, 
J. ; Faucktt, J., dvJntanie), that the order 
appealed from must be discharged, and notice 
of the order for sale stsrved vcpoji the bank, so 
a3 to afford them an opportunity of coming in 
to oppose the sale, as required by section 12 of 
the Partition Act. Per curiam : The enquiries 
directed by s. 12 of the PartUion Act m&y be 
made by the judge in Court, and need not be 
referred to the master. MoLkan v, Hodobs 
61 

PARTNERSHIP — See Spbcifio Pbbfob- 

KANCB, 8. 

PLEADING^PortMs.— ^ee SPBomc Pbrfob- 

MANGB, 1. 

POWER OF SALE— i^ea Convbbsion. 



PRACTICE— An order for tale in partition 
suit,^8ee Partition. 



REAL ESTATE OF INTESTATES DIS- 
TRIBUTION kiyL—Bastard.—See Spbcifio 
Pbrfobkakcb, 2. 

REAL PROPERTY ACT— JPntry of wHt of 
ft.fa.^8ee Fbaud. 



SALE— Power of.-^See CoNVBBsioir. 

2. Fraudulent — See Fkaud. 

8. By sheriff. — See Fkaud. 

4. Partition— iSee Pabtition. 

SPECIFIC PERFORMANCE — Jbtndar of 

party to suit — Costs — Real Property Act (26 
Vie. No. 9).] L., owner of certain property 
registered under the Real Property Act, granted 
an uiformal lease of the same for five years 
to H., who took possession thereof. Two 
years after L. sold the property to C, who had 
notice that it was under lease, but had been 
incorrectly informed that the lease was ter- 
minable on six months' notice. A transfer 
was signed, whereupon H. entered a caveat 
against any desJing with the property, and 
then commenced a suit for specific performance 
of L.'s contract with him, joining C. as a 
party. Before commencement of suit C. and 
H. had some excited conversation, when 0. 
said he would spend 5001., if necessary, to 
maintain his rights against H. On the hear- 
ing O. did not resist H.'s claim in any way, 
except to maintain that he should not be 
ordered to pay any costs. The Primary Judge 
in the decree ordered L. and C. jointly to pay 
the costs. H. appealed against so much of the 
decree only as oraered him to do so. Held by 
the Court, that whether C. was properly made 
a party to the suit or not, by only appealing 
against so much of the decree as ordered him 
to pay costs, he must be considered to hare 
admitted the propriety of his being made a 
party ; but that there was nothing in his con- 
duct which made him liable to be mulcted in 
costs. Semble (per Martin, C.J.), that the rule 
that the parties to a contract should alone 
be joined in a suit for specific performance, 
though one of very genersl application, is no- 
where laid down as of universal application, 
and that the circumstances of the present case 
were such as to withdraw it from the operation 
of the rule. Semble (per Innes, J.), that there 
was nothing in the case to make it an exception 
to that general rule. Tasker v. Smcdl (3 My. 
&. Cr. 63); and De Hoghton v. Money (L.B. 1 Eq. 
1&4 ; and 2 Oh. App. 164) explained. Hood v. 

ClTLLBN 22 

2* Real Estate of Intestates Distribution 

Act (26 Vic. No. 20)--Bastard'-Trustee Act (16 
Vie. No. 19), s. 16— Vetting order.] Per 
Martin, C.J., and Innes, J., reversing the 
decision of Faucett, A.P.J, The Real BHate of 
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Iniestatei Dutribution Act does not apply to all 
land without distinction, but only to all land 
which, by the operation of the law relating; to 
real property in force at the time of the 
passing^ of t^e Act, would, upon the deatk of 
the owner intestate in respect of snch land, 
pass to his heir-at-law. Per Windey^r, J. The 
object of the Legislature in passing the Real 
Ettaie of IfUestate*^ Distribution Act was to get 
rid of the hereditary incident attaching to all 
landed property, and to enact that in all cases 
of intestacy, land, instead of ^inet to the 
heir, as heretofore, should be distribnted as 
property belonging to the deceased. E., a 
bastard, through whom title was traced by the 
plaintiff, died in 1866 at the age of twenty; 
and it was not shown whether he was married 
and left legitimate issue. Held, that apart 
from the Beal Estates of Intestates Distribution 
Act, this made the title one which the plaintiff 
could not force upon an unwilling purchaser ; 
and also field {Windeyer, J., dis.) that the 
Curator of Intestate Edtates had no power to 
deal with his real estate, and so a person could 
not deduce a good title through him in a suit 
for specific pc^ormance. Semble, that vesting 
orders under the Trustee Act should follow the 
exact words of the section under which they 
are made; but that, if defeotiye in point of 
form only, l^e Court on appeal has power to 
amend. Wbmtwobth v. Hukphbxt - 1,88 

8. — FartM/rsM/p^^Aets of part peffor^ 
mance,"] Specie performance of a contract will 
be granted on the ground of part performance 
only where the acts relied on as part perfor- 
mance take place after the time the verbal 
agreement was to come into operation ; so that 
^e acts can be treated as evidence of an 
existing agreement, and can only be accounted 
for on the ground that there was an agree- 
ment in existence at the time they were done. 
A., One c^ the four defendants. A., F., G.> and 
W., successful^ tendered to the Qovemment 
of New South Wales for the right to advertise 
on the railways and tram-cars running in the 
colony; and it was agreed about the 6th or 
7th of November, 188S, between the plaintiff 
and the defendants that the contract which 
would follow from the acceptance of A.'s 
tender should be carried on by them as 
partners on certain terms as to the manage- 
ment of the business, and supplying the 
capital, &c. It was also agreed that full 
particulars should be furnished by F. and Q. 
to M.J a solicitor, to prepare a formal deed of 
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partnership. Some days afterwards all the 
parties except F. met in Sydney to arrance 
the final details, and on 28th November^e ~. 
plaintiff, by a memo, in writing, agpneed to ^ 
take cartain offices for the pamtership. The 
deed of partnership having been prepatf^, the 
plaintiff. A., G-., aud W., went to the Croirn 
Solicitor's office to sign the contract with the 
Government ; but the contract was then signed ^ 
only by A. and G., and on the same day the ,y| 
deed was executed by the plaintiff. A., W., 
and G., F. afterwards refusing to sign it. 
This deed, executed on the 6th December, 1883, 
declares that the persons named should be and 
become partners as and from 1st Janasty, |2 
1884 ; and on 12th December, 18S3, M. g&Te ^^ 
the plaintiff notice that F. refused to enter the \^ 
partnership, while after this the defendiint, ,^ 
F., A., and G., refused to allow the plaintiff i^ 
or W. to have any benefit from or interest in 
the business which they are still carrying on, 
although before the 1st of January, 1884, the 
plaintiff had taken offices for the business, and 
had canvassed for orders. Eeld by the Court 
(reversing the decree of the Primary Judge), 
that specific performance of the agreement 
could not be granted ; as no act done before an 
agreement can come into effect can be treated 
as part performance thereof ; and also because 
the deed was a contract to enter into a partner 
ship at a future date. Hollahdbb «. Atxik- 
BON ...({9 
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baTin^ seduced his wife before marriage, 
sod liTed with her in a pablic-hoase kept 
by him, and frequented by proetitutee and 
other disorderly characters, and^ after leaving 
the publio-house, habitually neglected her for 
a long time, and finally left her altogether for 
more than a year, without any means of sup- 
port. Held, that he had been guilty of such 
wilful neglect and misconduct as had conduced 
to the wife's adultery. Where the petitioner 
suapected that his wife was living as a prosti- 
tute, left her for fifteen months, and on his 
return^ finding that she had taken out a war^ 
rant for bis arrest for desertion, condoned her 
adultery without his ezactinff any pledge from 
her as to her future conduct. Held, that 
petitioner was guilty of misconduct and 
neglect, conducing to respondent's continued 
adultery. The Diroroe Court was established, 
not for the encouragement of the reckless and 
dissolute, but for tiie relief of the innocent 
and unfortunate. Application for leave to be 
excused from naming a co-respondent may be 
made at the hearing : Jefer* ▼. Jefers (L.B. 2 
P.D. 90) followed. Allsk ▼. Allxn - . 8 



PRACTICE— Leave to he emMeedfrom iiamifig 
a co-retpondeni granted at Tiearing, Allbm v. 
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ECCLESIASTICAL — CommUtion — Legacy 
left to executor as eueh.'] Where a legacy is 
left in a will to an executor, as such, whatever 
the words used in the will, no further commis- 
sion should be allowed to him. Where an 
executor thinks a legacy so left to him insuffi- 
cient, he may either renounce his executorship 
altogether, or can decline to accept the legacy, 
and apply to the Court for commission. In 
the mil of Andrew Blake (1 8.C.B. N.S. 253) 
commented on. Be Fullbbton's Will - 15 

YICE-ADXIRALTT — Salvage by erew— 
Abandonment — Where by order of the master 
a ship has been finally abandoned in the open 
sea, for the purpose of sanng life, the contract 
of the seamen is dissolved, and they are en- 
titled to salvage remuneration, if, after such 
abandonment, they are instrumental in saving 
the vessel : The Florence (16 Jur. 572) followed. 
Tbi Niohtikgalb 18 
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